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the Economy 


Cost of Living The slow upward trend in the cost of living as meas- 


ured by the Consumers’ Price Index, Adjusted Series, 
continued during the month preceding December 15. 
The all-items figure stood at 191.1 per cent of the 
1935-1939 average. Against this trend, food costs 
showed a slight drop. Nearly everything else went 
up a little. The increase: 0.2 per cent. 


The civilian labor force increased in November for 
the first time since June. The total for the month, 
63.646 million, represented an increase of 500,000 over 
October. Unemployment rose slightly to a level of 
1.4 million. 


Labor Force 


Strikes idleness of workers directly involved in strikes in- 
creased from 3.2 million man-days in September to 
3.5 million in October. About 600,000 workers were 
engaged in 650 strikes in October. New stoppages: 
425 strikes (475 in September); 470,000 strikers 
(230,000 in September). 


An average workweek of 41.5 hours in October, high- 
est since World War II, brought average weekly 
earnings to a new all-time high of $70.80. The increase 
over the previous month was substantial, 71 cents a 
week. Hourly pay rose one cent in October to $1.71 
primarily because of the longer workweek. 


Wages in 
Manufacturing 


Industrial production rose two index points in November 
to 229 (1935-1939=100), the highest post-World War 
II level. The metal-fabricating industries accounted 
for practically all of the increase. 


industrial 
Production 


At the close of the third quarter of 1952, corporate 
profits had risen $1.5 billion over the previous quarter 
to $41 billion—before taxes. The after-taxes increase 
was $900 million to $17.5 billion. Undistributed profits 
were up for the quarter from $7 billion to $8.2 billion 
while dividend payments dropped from $9.6 billion to 
$9.3 billion. (All figures seasonally adjusted.) 


Corporate 
Profits 


Personal income wert up at an annual rate of $2 
bilhon in October primarily because of a rise in wages 
and salaries in durable-goods industries. The month’s 
total: $275.8 billion (seasonally adjusted). Labor in- f 
come, at $188.2 billion, accounted for $1.8 billion of 
the increase. 


Personal 
Income 


Outstanding consumer credit expanded more than $600 

million in October, raising the total to $22.3 billion, | 


Consumer 
Credit 


$2.7 billion above the level of. the previous year. A 
big boost in automobile sales increased installment 
credit by $400 million. Charge account credit was 
also higher. 
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The Developing Law 


Free Speech 


and Organizational Picketing in 1952 


By SYLVESTER PETRO, Associate Professor of Law, New York University 


TATE COURTS. all over the country 
\ are having the very devil of a time with 
the question whether organizational picket- 
ing should be, or may constitutionally be, 
enjoined. The decisions are in conflict 
from one ‘urisdiction to another and even 
within certain jurisdictions. In fact, the de- 
cisions reaching similar results often con- 
flict as to explanation, and uneasiness 
breathes out of every judicial opinion in 
which organizational picketing is held en- 
joinable. The cause of the uneasiness is, in 
all probability, the suspicion that the Su- 
preme Court will finally stand firm on the 
proposition that although other types of 
picketing may constitutionally be enjoined, 
organizational picketing may not. In this 
article we shall scan the 1952 cases on or- 
ganizational picketing from the various 
parts of the country, compare the views of 
the courts which have given the problem 
any substantial analysis, submit certain ob- 
servations concerning the legal status which 
ought to be accorded to organizational pick- 
eting and, finally, give detailed considera- 
tion to the question whether the Supreme 
Court will hold organizational picketing a 
constitutionally inviolable phase of freedom 
of speech. 


A Basic Difficulty 


Before beginning a review of the cases, 
however, a basic difficulty arising in most 
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so-called “organizational picketing” cases 
must be examined. We may begin the 
analysis of this difficulty by stating that it 
is somewhat questionable whether there 
ever was or ever will be a pure case of 
organizational picketing. Unions and their 
counsel will often insist in court that the 
picketing sought to be enjoined, usually by 
an employer, is “organizational.” But the 
fact in most such cases seems to be that 
the allegedly “organizational” picketing 
started out as picketing for immediate 
recognition and that the change in objective, 
if any, carried with it no change noticeable 
in the real world. Aside from perhaps a 
slight difference in the wording on the signs, 
which have no material effect anyway, the 
picketing continued largely as it had begun, 
with largely the same effects and conse- 
quences. If the court happens to be one of 
those which will enjoin recognition picket- 
ing by a minority or stranger union but 
will hold organizational picketing lawful 
and unenjoinable, its problem is not entirely 
solved by the allegation that the picketing 
has become “organizational.” Such a court 
may enjoin the picketing anyway—not on 
the theory that organizational picketing is 
as unlawful as recognition picketing but on 
the theory that the picketing was, in fact, 
of the recognition kind and that the 
“change” was merely a “pretext” designed 
to evade the law. 


Problems 
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The right of free speech cannot be 
denied by drawing from a trivial 
rough incident or a moment of animal 
exuberance the conclusion that other- 
wise peaceful picketing has the taint 
of force.—Justice Black, United 
States Supreme Court. 


We shall in fact review a few cases which 
went off on this basis, and ‘it is well to 
bring the difficulty into the open as soon as 
possible. The feature which makes this pre- 
liminary exploration worthwhile is that it 
tends to give the whole analysis of organiza- 
tional picketing a realistic perspective. Take 
the Metropolis Country Club case,’ for ex- 
ample, one of the relatively few New York 
decisions holding allegedly organizational 
picketing to be enjoinable. The union be- 
gan its picketing, the employer contended, 
with immediate recognition as the objective. 
The union, however, urged in court that 
the objective was organization of the em- 
ployees. One of the observations made by 


Justice Davis in issuing an injunction was 


that “apparently no serious effort was made 
by the [union] to organize the employees,” 
presumably through personal solicitation. 
Probably for this and other, undisclosed, 
reasons, Justice Davis determined that “the 
primary objective of the picketing here in- 
volved was not to organize plaintiff's em- 
ployees, but to disorganize the plaintiff 
under economic pressure, to the end thar the 
plaintiff would recognize or cause recogni- 
tion to be given to the defendant unions.” 


Careful consideration of this vein of 
thought may induce the belief that the 
whele dispute about the legality of organiza- 
tional picketing is a mistake resulting from 
careless thinking. Perhaps the fact is that 
ostensibly organizational picketing is never 
really designed to organize employees, at 
least in the accepted sense of peaceable, in- 
telligent solicitation and persuasion. To the 
contrary, it may well be that what Justice 
Davis assumed to be true in the Metropolis 
case is generally true in all ostensibly “or- 
ganizational picketing” cases: that the pick- 
eting is designed to disrupt and disorganize 
business to the point where both the em- 
ployer and the employees, who would other- 
wise resist the union, give in simply in order 
to continue their work—not because they 
wish to deal with or through the union. 


To say this much, it will be observed, 
comes rather close to saying that stranger 
organizational picketing is nothing but stran- 
ger recognition picketing in disguise. If it is 
accurate to say that, it goes without saying 
that the same reasoning which condemns 
stranger picketing for recognition as a fla- 
grant frustration of the public policy in 
favor of free employee choice of representa- 
tives* should compel a holding that organ- 
izational picketing is likewise unlawful. 


The Michigan Supreme Court recently 
added a flying buttress to this doctrinal 
architecture. In a decision affirming the 
issuance of an injunction against allegedly 
organizational picketing,® the Michigan 
court supported the analysis by noting that 
the picketing union, which had unsuccess- 
fully attempted to persuade the nonunion 
employees to join, had admitted that it 
would continue picketing until the em- 
ployees joined or until the employer recog- 
nized the union as bargaining representative 
(amounting to the same thing). Especially 
significant to the court was the union agent’s 
admission that the existing wages and work- 
ing conditions in the nonunion business 
were immaterial. For the Michigan court 
this was equivalent to an admission that the 
picketing was designed not to give pub- 
licity to substandard wages or working 
conditions but “to force [the reluctant em- 
ployees|] to become members of the Union.” 
If the picketing had been designed to inform 
the public of substandard conditions, the 
court declared, it would be entitled to con- 
stitutional immunity. But “an attempt to 
force employees to become unionized either 
directly or indirectly through their em- 
ployer,” the court concluded,-“is not a law- 
ful labor objective.” 


Here, again, we see a court tentatively 
exploring the possibility that there is no such 
thing as “organizational picketing” as dis- 
tinct from recognition picketing. Although 
the Michigan court puts emphasis on the dis- 
tinction between “publicity” picketing and 
“organizational” picketing, it seems rather 
clear from the whole opinion that what 
bothered the court was the union’s insist- 
ence upon recognition of itself as exclusive 
bargaining agent even though the em- 
ployees, given a full opportunity to become 
members, had refused to do so. Like Jus- 
tice Davis in the Metropolis case, although 
on the basis of a different approach, the 


1 Metropolis Country Club, Inc. v. Lewis, 21 
LABOR CASEs { 66,977 (N. Y. S. Ct., 1952). 

2See ‘‘The Developing Law,’ 3 Labor Law 
Journal 819 (December, 1952). 
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* Postma v. IBT Local No. 406, 22 LABOR 
CASEs { 67,138 (Mich., 1952). 
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Michigan Supreme Court seems to have 
concluded that so-called “organizational 
picketing” is really recognition picketing 
traveling incognito. 


Cases on Organizational Picketing 


During the last year there were fairly 
important decisions on organizational pick- 
eting handed down in California, Louisiana, 
Michigan, Missouri, New York and Penn- 
sylvania. By and large, the trend was to- 
ward judicial suspicion of such picketing, 
if not outright condemnation. 


The California case involved picketing of 
the customers of a bakery in an attempt to 
“organize” the bakery’s inside workers and 
its drivers.‘ Characterizing such picketing 
as “secondary,” the Superior Court of Los 
Angeles County enjoined it. Unfortunately, 
the court chose not to discuss the objective 
of the picketing. Analysis in the opinion 
was confined to the legality of picketing one 
other than the primary party to the dispute. 
The court said: “I am pioneering, but I am 
not without principles to guide me.” It 
went on then to declare that under the most 
recent decisions of the United States Su- 
preme Cotirt on the subject of picketing, 
“each state is free to allow or to prohibit 
picketing as it deems wise.” Whether the 
Supreme Court’s decisions leave quite that 
much leeway to the state courts is dubious. 
As we shall see later, it would appear that 
at least some members of the Supreme 
Court will impose more exacting standards 
than that on the state courts. However, it 
is true that “secondary” picketing has never 
occupied as favored a status as primary 
picketing; and the California judge may for 
that reason be on slightly sounder ground, 
so far as the United States Supreme Court 
is concerned, since he deliberately declared 
that secondary picketing is contrary to the 
public policy of the State of California. 

The Louisiana case® involved primary or- 
ganizational picketing but contained two 
complicating factors: (1) The picketing oc- 
curred in a context of union rivalry and 
(2) the picketing union was attempting to 
organize master barbers (employers) as 
well as journeymen barbers (their em- 
ployees). Thus, the decision, enjoining the 
picketing, likewise does not reach the ulti- 
mate, basic issue posed by organizational 


picketing. That is to say, the decision may 
well go off on either the doctrine that rival 
union picketing is unjustified or that courts 
will not tolerate picketing to compel self- 
employed persons to join a union. While 
enjoining primary organizational picketing, 
the case may well be no authority for the 
proposition that pure organizational picket- 
ing is unlawful. Beyond that, the opinion 
is plainly lacking in analysis of the funda- 
mental considerations which have been 
stressed here in criticism of organizational 
picketing. 

The Michigan case,° as we have already 
seen, came very close to a complete analysis 
of the real problem posed by organizational 
picketing. It characterized such picketing 
as nothing more than an attempt to force un- 
willing workers to join. As such, the court 
ruled, the picketing could lay no claim to 
constitutional protection under the right of 
free speech. It was not designed to “pub- 
licize” anything, in the court’s opinion, and 
it would have been continued even though 
the employees involved were being paid 
above the union scale and were enjoying 
working conditions more desirable than 
those prevailing in union establishments. A 
coercive activity and nothing else, the court 
concluded, the picketing represented an un- 
justifiable imposition of harm upon the em- 
ployer and his employees who, having been 
solicited to join, had refused to do so. 

The Missouri case’ was one of those in 
which the picketing started out, according 
to the weight of the evidence, as a means 
utilized to compel the employer to recognize 
the picketing union as exclusive representa- 
tive of his employees notwithstanding its 
plain lack of majority status. In court, the 
union contended that the picketing was of 
the organizational kind. The court, how- 
ever, refused to accept this characterization, 
holding that the weight of the evidence was 
to the contrary, and it affirmed a decree 
prohibiting any picketing. Yet the typical 
annulment of the force of such a prohibition 
came with the court’s statement that “this 
restraint, prohibiting the picketing of plain- 
tiff’s premises for unlawful purposes, does 
not infringe upon defendant’s right to in- 
form the public that plaintiff’s St. Louis 
area employees were nonunion.” If this 
means, as other parts of the opinion indi- 
cate, that the union may station men at the 


4 Capital Service, Inc. v. Bakery Drivers, 21 
LABOR CASES { 66,865 (Calif. Super. Ct., 1952); 
employer ordered not to avail himself of the 
injunctive relief, NLRB v. Capital Service, Inc., 
21 LABOR CASES § 67,010 (DC Calif., 1952), 22 
LABOR CASES { 67,082 (CA-9, 1952). 
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5 Twiggs v. Journeymen Barbers, 21 LABOR 
CASES { 66,885 (La. App., 1952). 

* Cited at footnote 3. 

' Katz Drug Company v. Kavner, 21 LABOR 
CASES { 66,958 (Mo., 1952). 
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company’s. premises to distribute handbills 
and other literature and inducements, it is 
tantamount to a holding that organizational 
picketing is lawful and unenjoinable in 
Missouri. 


Decisions handed down during the past 
year show the lower New York courts 
divided on the question whether organiza- 
tional picketing may be enjoined. A pre- 
ponderance of the decisions shows the 
judges almost automatically refusing to en- 
join such picketing—with no discussion at 
all or with a mere conclusory statement 
to the effect that while stranger picketing 
for recognition is enjoinable, organizational 
picketing is not. The trial court in the 
famous Goodwins case” took the latter posi- 
tion, while ruling that the picketing there 
was in fact not organizational. As noted 
earlier herein, the court in the Metropolis 
case” viewed “organizational” picketing as 
less an attempt to organize than an attempt 
to coerce through disruption. However, 
even at that, Justice Davis drained much 
of the force of his opinion in the Metropolis 
case by implying that he might have been 
helpless to enjoin perfectly pure organiza- 
tional picketing: picketing which told the 
simple truth that the employees were non- 
union and which used no coercive tactics 
to induce truck drivers and others not to 
enter the picketed premises. After his 
characterization of organizational picketing 
as being actually a method of disorganiza- 
tion and disruption, and enjoinable as such, 
it seems strange to find Justice Davis saying 
in effect that he would permit it if the signs 
told the whole truth and if the pickets did 
not use threats to keep out those having 
business to transact with the picketed es- 
tablishment. In fact, it is questionable 
whether the actual signs used in the Metro- 
polis case were untruthful or whether 
threats were uttered. Thus, it would seem 
either that Justice Davis did not act in 
accordance with his own rationale or that 
he did not mean what he said. 


There are likewise difficulties, although of 
a different kind, in the Pennsylvania case 
dealing with organizational picketing." The 
Pennsylvania judge made no bones of his 
condemnation of the organizational picket- 
ing presented by the case before him, but 
he did indicate that there might be cir- 


cumstances in which organizational pick- 
eting should be or would be condoned. The 
case involved picketing by one union al- 
legedly to “organize” workers who were 
already represented by another union with 
which the picketed employer had a collec- 
tive agreement. After holding such “organ- 
izational” picketing to be unlawful and 
enjoinable, Judge Allesandroni made the fol- 
lowing significant statement: 


“This is not to say that under any and 
all circumstances picketing for organization 
may not be lawful. When it is directed at 
one group, but the actual burden is sus- 
tained by an innocent party, then the courts 
must extend their protective arm. ... The 
court must and should examine the facts 
to determine the purpose of this type of 
picketing. Where the actual result is not 
pressure on the employees, ostensibly the 
purpose of such activity, but pressure and a 
severe economic burden on an employer 
who is trapped because of existing con- 
tractual relations with other unions, then 
the activity has transgressed a limit to the 
exercise of freedom. Surely there is the 
exisence of a present substantive evil of 
such magnitude that in and of itself marks 
a limit to constitutional prote@tion. The 
presence of such a substantive evil is suf- 
ficient basis for the action of the court.” 


This statement definitely implies that the 
court would condone organizational picket- 
ing in certain circumstances. One sentence 
suggests that condonation might come in 
the situation where the picketed employer 
is not already dealing with another union. 
Yet there is difficulty in taking this sugges- 
tion seriously when one weighs it against 
the necessary implications of other parts of 
the statement. Thus organizational picket- 
ing is allegedly directed at employees, but, 
to use the court’s words, the “actual bur- 
den” is always sustained by the employer 
(the “innocent party’). Again, the “pres- 
sure and severe economic burden” of which 
the judge speaks is always exerted on the 
employer. It makes no difference factually 
whether the employer happens to be dealing 
with another union; the pressure is the 
same. It makes no difference /egally, either. 
Even though he may not be already dealing 
with another union, the employer violates 
public policy, if not the specific terms of 


*Cf. Feldschuh v. Bergman, 21 LABOR CASES 
{ 67,041 (N. Y. S. Ct., 1952); Larson Buick Com- 
pany v. UAW, 21 LABOR CASES { 66,970 (N. Y. 
S. Ct., 1952); Lotmar Corporation v. Norton, 22 
LABOR CASES { 67,193 (N. Y. S. Ct., 1952). 


* Goodwins v. Hagedorn, 21 LABOR CASES 
1 66,893 (N. Y. S. Ct., 1952). 

®” Cited at footnote 1. 

11 Matson Navigation Company v. Brotherhood 
of Marine Engineers, 22 LABOR CASES { 67,057 
(Pa. C. P., 1952). 
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national and state law, where he recognizes 
a minority or stranger union. If we are to 
take the judge’s reasoning seriously, his 
suggestion that in certain circumstances or- 
ganizational picketing should be condoned 
cannot be given much credit. 


The explanation for Judge Allesandroni's 
hedging probably lies in the fear that the 
United States Supreme Court will not 
accept a categorical ban on any type of pick- 
eting, and especially organizational picket- 
ing, since that was the type specifically 
mentioned by Mr. Justice Minton in the 
Gaszam case.” 


Organizational Picketing 
and Free Speech 


In fact, there cannot be much doubt that 
Mr. Justice Minton’s seeming approval of 
organizational picketing accounts for much 
of the confusion which prevails among the 
state courts in regard to the legality of such 
picketing. The Gaszam case, it will be re- 
membered, involved picketing for immediate 
recognition by a union which represented 
none of the persons employed in the pick- 
eted establishment. While refusing to hold 
unconstitutional the injunction issued by the 
state court, Mr. Justice Minton, writing the 
opinion for the Supreme Court, took pains 
to point out the narrowness of the injunc- 
tion. He noted that picketing per se had 
not been enjoined by the state court and 
that picketing for organizational purposes 
had not been prohibited: 


“The Washington statute has not been 
construed by the Washington courts in this 
case to prohibit picketing of workers by 
other workers. The construction of the 
statute which we are reviewing only pro- 
hibits coercion of workers by employers. 
We cannot agree with petitioners’ [the de- 
fendant unions’] reading of this injunction 
that ‘whatever types of picketing were to 
be carried out by the union would be in 
violation of the decree.’ Respondent does 
not contend that picketing per se has been 
enjoined but only that picketing which has 
as its purpose violation of the policy of the 
State. There is no contention that picketing 
directed at employees for organization pur- 
poses would be violative of that policy. The 
decree does not have that effect.” ” 


Many lawyers and judges are apparently 
convinced, by a reading of this language, 
that the Supreme Court will hold pure or- 
ganizational picketing to be constitutionally 
inviolable. Perhaps the Court will eventu- 
ally so hold, but we venture to suggest that 
neither the Gazzam case nor the language 
which has just been quoted therefrom 
amounts to any commitment of that kind.” 
On the contrary, the reasoning in the Gaz- 
cam case and its companions, Hughes” and 
Hanke,* suggests the strong possibility of an 
opposite result. The injunction against 
picketing for immediate recognition was up- 
held in Gazzam on the theory that the union’s 
objective was in conflict with an important 
policy of the state—the policy against em- 
ployer coercion of free employee choice of 
representatives for collective. bargaining 
purposes. This policy, declared in the state 
anti-injunction act, would have been frus- 
trated if the employer had given in to the 
union by recognizing it as bargaining rep- 
resentative for employees who, given a full 
opportunity to join the union, had refused to 
do so. Now suppose that a state should 
articulately express a policy—as Congress 
has done in the Taft-Hartley Act—of oppo- 
sition, not only to employer coercion of free 
employee choice but also to union coercion 
of free employee choice. Suppose also that 
in a proper case, with proper and full ex- 
planation of its reasoning, a state court 
should find that organizational picketing 
amounted to coercion of such choice. We 
submit that the holding and the rationale of 
the Supreme Court in Gassam, Hughes and 
Hanke—far from operating to strike down 
such state action as unconstitutional— 
would virtually require the Court to uphold 
the state action. A close reading of the 
following language, also from Mr. Justice 
Minton’s opinion in Gazzam, will support 
this assertion: 

“Here . the union was using its eco- 
nomic power with that of its allies to com- 
pel respondent to abide by union policy 
rather than by the declared policy of the 
State. That state policy guarantees work- 
ers free choice of representatives for bar- 
gaining respondent had 
complied with petitioner’s demands and had 
signed one of the tendered contracts and 
lived up to its terms, he would have thereby 


purposes. If 


2 Building Service Employees v. Gazzam, 18 
LABOR CASES { 65,764, 339 U. S. 532 (1950). 

48 Case cited, footnote 12, at pp. 539-540. 

Thus we challenge the accuracy of such 
descriptions of Gazzam as the following one: 
“The right to picket for organizational pur- 
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poses was expressly affirmed."’ 26 Temple Law 
Quarterly 97, 99 (1952). 

%18 LABOR CASES { 65,762, 339 U. S. 460 
(1950). 

118 LABOR CASES { 65,763, 339 U. S. 470 
(1950) . 


7 


| | 
} 
4 
{ 
| 
j 
| 
j 
i 
| 
| 


coerced his employees. The employees 
would have had no free choice as to whether 
they wished to organize or what union 
would be their representative.” 

This language and the sentiment behind 
it irresistibly establish that the states are 
free to adopt a policy condemning coercive 
interference with free employee choice of 
bargaining representatives, and it goes with- 
out saying that the states may prohibit co- 
ercive intereference by unions, as well as 
by employers. If a state should in fact 
prohibit coercive interference by unions, the 
issue would be plainly drawn: May picket- 
ing be constitutionally viewed as a form 
of coercive interference? The answer is 
clear. We have derived from multitudes of 
decisions by the National Labor Relations 
Board and the courts under the NLRA a 
clear and useful basic concept of what 
amounts to coercive interference: the use of 
economic pressure to sway employee decisions 
on the subject of unionism. An em- 
ployer coercively interferes with free em- 
ployee choice if he discharges or lays off 
or otherwise disciplines or threatens em- 
ployees as a means of discouraging them 
from joining a union. But picketing oper- 
ates in the same general way, or is meant 
to operate in that way. It puts economic 
pressure on the employees to join. By 
threatening the employer’s business it jeop- 
ardizes the positions of the employees. If 
employers are guilty of coercive interference 
when they impose such economic pressures, 
may one reasonably conclude that the same 
kind of economic pressure loses the char- 
acter of coercive interference merely be- 
cause it is imposed by a union through 
picketing? If we conclude, as we seemingly 
must, that economic pressure is coercive, 
however imposed, is it conceivable that the 
Supreme Court will nevertheless bar a pro- 
hibition of economic coercion through pick- 
eting when it has never questioned the 
validity of a prohibition of economic co- 
ercion through a discharge or a threat 
thereof? 

It seems plain, at least to this writer, 
that once the Supreme Court accepts the 
good faith of the finding of a lower court 
that picketing was, or was intended to be, 
coercive of .free employee choice in the 
circumstances of the particular case, no con- 
stitutional bar will be raised to the issuance 
of an injunction against such picketing. 


Courageous and steadfast as it has been in. 
the cause of civil liberties, the court has 
never confused coercive action with the 
peaceful persuasion which the First and 
Fourteenth Amendments are designed to 
safeguard. Mr. Justice Murphy’s refusal 
to grant an unqualified privilege to em- 
ployer statements “—a refusal which can be 
fully appreciated only in the light of his ardor 
for free speech—symbolizes the strong main 
force in the Supreme Court’s thinking. 
What the Supreme Court objects to in pick- 
eting cases is not the issuance of injunctions, 
as such, but the indiscriminate issuance of 
injunctions against all forms of picketing 
without any careful or honest consideration 
of the legal and policy issues involved. The 
heart of the matter is to be found in the 
concluding sentences of Mr. Justice Min- 
ton’s opinion in Gaszam: “The injunction 
granted [by the state court] was tailored to 
prevent a specific violation of an important 
state law. The decree was limited to the 
wrong being perpetrated, namely, ‘an abu- 


sive exercise of the right to picket’. 


National law everywhere in the country 
and state law in most states guaranteed the 
right of unions to engage in all forms of 
peaceable and lawful solicitation of union 
membership. There is no state in the Union 
which has not, in one form or another, ac- 
cepted wholeheartedly the right of em- 
ployees to form and join unions of their 
own choosing. In these circumstances, 
there is no rational ground for challenging 
the general reasonableness of a state policy 
which would condemn coercive types of or- 
ganizational activities by unions. While 
opinion might vary as to the desirability of 
including organizational picketing in the 
general ban against union coercion of free 
employee choice, it would seem that such 
an inclusion would—-under the Supreme 
Court’s own formula—contain no constitu- 
tional infirmity. The existence of consti- 
tutional. power to outlaw all forms of 
coercion of free employee choice is established 
by the 17-year history of the National La- 
bor Relations Act. With the wisdom of any 
particular exercise of that power, the Su- 
preme Court, as it has so often said itself, 
has no concern. For these reasons, no state 
court honestiy convinced that organizational 
picketing violates state policy in favor of 
full freedom of employee choice of bargain- 
ing representatives should feel obligéd to 
withhold injunctive relief. 


NLRB v. Virginia Blectric Power Coim- 
pany, 5 Lasor Cases { 51,124, 314 U. S. 469 
(1941). 
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Labor Arbitration: 


HE PURPOSE of this article is to 

demonstrate that arbitrators did not 
evoive the law which holds that they are 
not required to adhere to the technical 
and legal rules of evidence. The rules were 
evolved in the courts. In an earlier article’ 
we discussed the use of the legal rules of 
evidence and advocated a liberal approach 
in their application. This still holds true. 


Down through the years the courts 
developed a system to control the introduc- 
tion of evidence at a trial. From these 
early beginnings, a complex set of technical 
rules emerged which required great study 
and skill in their utilization. The rules 
which were developed were established for 
the most part as an excluding basis in jury 
trials. “The greatest and most remarkable 
offshoot of the jury was that body of ex- 
cluding rules which chiefly constitute the 
English ‘Law of Evidence’. . . . This 
judicial oversight and control of the process 
of introducing evidence to the jury was 
what gave our system birth; and he who 
would understand it must keep this fact 
constantly in mind. . 


Basis for the Evidence Rule 


By MORTON SINGER, New York Attorney 


Vol. 4, No. 1 


LIBERAL APPLICATION OF RULES 
OF EVIDENCE BY AN ARBITRATOR 
IS A COURT-PRESCRIBED POLICY 
WHICH SHOULD BE FOLLOWED BY 
ALL ARBITERS, THE AUTHOR SAYS 


“Our Law of Evidence . . . is concerned 
with the operations of courts of justice, and 
not with ordinary inquiries ‘in pais.’ 

Our Law of Evidence is a piece of illogical, 
but by no means irrational, patchwork— 
not at all to be admired, nor easily to be 
found intelligible, except as a product of 
the jury system.”* Since the major part of 
American jurisprudence derives from the 
English common law, it was only natural 
that the rules of evidence should also 
emerge from the same parent. In 1827 
Jeremy Bentham said: “By the term ‘evi- 
dence’ considered according to the most 
extended application that is ever given to it, 
may be, and seems in general to be, under- 
stood, any matter of fact, the effect, ten- 
dency, or design of which, when presented 


2“‘Labor Arbitration: Use of Legal Rules of 
Evidence,”’ 2 Labor Law Journal 185 (March, 


1951). 
Labor Arbitration 


2 Professor James Bradley Thayer, A Prelimi- 
nary Treatise on Evidence at the Common Law, 
CC, IV-VI, pp. 180, 266, 270, 509 (1898). 
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Picking the right officers is one of the 
keys to a strong union. Being a union 
officer is a job that always takes 
courage. In the months ahead it 
may take a lot of real, old fashioned 
guts. And, it is also going to take 
a lot of skill. —The Machinist 


to the mind is to produce a persuasion con- 
cerning the existence of some other matter 
of fact—a persuasion either affirmative or 
disaffirmative of its existence R 


In any event, the conclusion sick one 
must reach is that, historically, rules of 
evidence grew up as a protective device 
exclusively in jury trials. Rules of evi- 
dence were originally devised to guide 
the offer and exclusion of evidence at jury 
trials. Wigmore‘ gave us a modern defini- 
tion in the following language: 

“(c) Definition of Evidence. It is of little 
practical consequence to construct a formula 
defining what is to be understood as Evi- 
dence. Nevertheless, its content is capable 
of being stated. What we are concerned 
with is the process of presenting evidence 
for the purpose of demonstrating an asserted 
fact. In this process, then, thé term Evi- 
dence represents: 

“Any knowable fact or group of facts, not 
a legal or a logical principle, considered with 
a view to its being offered before a legal 
tribunal for the purpose of producing a per- 
suasion, positive or negative, on the part of 
the tribunal, as to the truth of a proposition, 
not of law or of logic, on which the deter- 
mination of the tribunal is to be asked.” 


Evidence is, therefore, a means to per- 
suade a court, agency or arbitrator, as the 
case may be, Since rules are important 
in the conduct of. any activity, let us check 
the reasons why, in arbitration, and par- 
ticularly labor , arbitration, a liberal appli- 
cation of the legal rules of evidence is 
practiced. 


We know that technical and legal rules 
of evidence were used particularly as pro- 
tective devices in jury trials. But labor 
arbitration does not have a jury—hence 
the need for legal rules of evidence is not 
quite so pressing. 

As the volume of business grew in the 
courts, specialized boards and commissions 
were established. These administrative boards 
materially assisted the courts in reducing 
a backlog of cases by taking away a sub- 
stantial number of cases which would other- 
wise have clogged an already overburdened 
docket with long drawn out litigation. These 
agencies, in turn, established their own 
rules. Among other things, rules for the 
offer and exclusion of evidence were pro- 
mulgated.’ Arbitration, which has been with 
man as long as two or more men have had 
dealings with one another, always took a 
liberal approach in ruling on offers of 
evidence. 

The basic proposition covering the tech- 
nical rules of evidence has never been modi- 
fied nor changed. In the early case of 
Fudicar v. Guardian Mutual Life Insurance 
Company,’ decided in 1875, the New York 
Court of Appeals, with Justice Andrews 
writing the opinion, said: “Arbitrators may, 
unless restricted by the submission, disregard 
strict rules of law or evidence and decide 
according to their sense of equity.” (Italics 
supplied.) This case has been followed in 
New York consistently to the present day. 
In the recent case of Chase Brass & Copper 
Company, Inc. v. Chase Brass. & Copper 
Workers Union, Local 1565 (Super. Ct., New 
Haven Co., Waterbury, Connecticut, Feb- 
ruary 2, 1952), Judge King, writing for the 
court, said: 

“It was conceded that the arbitrator had 
no legal training Obviously the 
courts are much better equipped for the 
rendition of strictly legal judgments than 
could be any lay arbitrators Arbi- 
tration by a layman, according to strict 
rules of law, is, in practice, an utterly use- 
less procedure impossible of execution and 
consequently is not presumed to have been 


§ Rationale of Judicial Evidence (Bowring's 
Ed.) Vol. VI, p. 208. 

* Wigmore, Evidence in Trials at Common 
._ Law, 3rd Ed. (Little, Brown & Company, 1940) 
Sec. 1, p. 3. Professor Wigmore is of the 
opinion that technical rules of evidence would 
not seem to apply in proceedings before most 
administrative agencies. In connection there- 
with, see his comments in the cited work at 
Sec. 4a, p. 25 and following. 

*See article cited, footnote 1, at p. 188. 

*62 N. Y. 392, 400. Earlier cases holding the 
same way are: Kleine v. Catara, 2 Gall. 61; 
Boston Water Power Company v. Gray, 6 Met. 
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131; Tyler v. Dyer, 13 Me. 41; Hazeltine v. 
Smith, 3 Vt. 535; Cushman v. Wooster, 45 N. H. 
410; Story on Equity, Sec. 1454; Sturges, Com- 
mercial Arbitration und Awards (1930), Ch. 10, 
Sec. 214, and cases cited therein; Matter of Pine 
Street Realty Company, Inc. v. Controulas, 233 
App. Div. 404; Kingston Coal Corporation v. 
Glen Alden Coal Company, 312 Pa. 546; P. O. 8. 
of A. Hall Association v. Hartford Fire Insur- 
ance Company, 305 Pa. 107, 116, 117; Reading 
Tube Corporation v. Steel Workers Federation 
Tube Corporation v. Steel Workers Federation, 
21 LABOR CASES { 66,724 (Pa. C. P., Berks Co., 
1951). 
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intended by the parties unless the contract 
of submission clearly expresses such an 
intention.” 


Before continuing a discussion of other 
cases which bear on the introduction of 
evidence at arbitral hearings, we must con- 
sider the differences between evidence per 
se and pseudo evidence. Pseudo evidence 
covers matters affecting the hearing which 
resemble evidence but which are not true 
evidence. For instance, the refusal of an 
arbitrator to issue a subpoena for the 
attendance of witnesses or for the produc- 
tion of documents has a bearing on evi- 
dence but is not evidence. The refusal of 
the arbitrator to examine witnesses bears 
on evidence but is not evidence. Inde- 
pendent investigation after the close of 
testimony has a bearing on evidence but 
is not evidence. Such action by the arbi- 
trator may constitute misconduct, but it is 
not error insofar as the receipt or exclusion 
of evidence is concerned. 


The following cases illustrate the point. 
The fact that an award may be set aside 
for the failure of the arbitrator to comply 
with established rules of law is based on an 
entirely different point of law. If the arbi- 
trator refuses to permit witnesses to be 
called, either to refute evidence that has 
been offered or to substantiate what is 
claimed, the award may be vacated. In the 
case of Halstead v. Seaman," it was pointed 
out that the submission agreement controls 
the arbitration. The court said: 


“It is for the court to judge whether 
arbitrators have exceeded their powers or 


refused to exercise them. The general rule 
that their decisions are not reviewable on 
the mere ground that they are erroneous, 
is applicable only to their decisions sub- 
mitted to them. The submission is the 
foundation of their jurisdiction, and they 
are not the exclusive judges of their own 
powers.” (Italics supplied.) 

A refusal by an arbitrator to examine 


witnesses is sufficient ground to vitiate an 
award. But this is not adhering to the 


rules of evidence. It is not within the pur- 
view of Justice Andrews’ statement that 
the arbitrator need not adhere to the tech- 
nical rules of evidence. 


Fundamental Rule 


A basic rule, which has been modified in 
only a few instances, is the rule that an 
arbitrator may not, without permission and 
in the absence of the parties or his col- 
leagues and after testimony is closed, receive 
evidence on the subject in controversy. 
Two elements are involved in this proposi- 
tion: (1) permissicn of the parties must 
be obtained; and (2) the hearing’ cannot 
be closed. If either element is absent, the 
award may be vacated.*® The rule was 
strengthened by the New York Court of 
Appeals in the case of Berissi Company v. 
Kroussz,’ where Justice Cardozo wrote that 
since the arbitrator, in the absence of others 
and without their knowledge and after the 
hearing was closed, conducted an_ inde- 
pendent investigation, sufficient grounds 
existed to vacate the award. The court 
considered. such action misconduct. This, 
however, does not fall within the rules-of- 
evidence approach. 


The Berizzi case stems from one of the 
earliest reported cases on the subject, which 
holds unequivocally that an arbitrator may 
not, after the close of testimony, hear other 
witnesses nor make an independent investi- 
gation.” But in a later case decided in 
New York it was held that where the arbi- 
trator made some independent inquiries 
after the close of testimony, since the 
inquiry did not affect a germane phase 
of the case, no misconduct similar to that 
in the Berizzt case arose and therefore 
grounds to vacate the award did not exist.” 


Another subject which is closely allied to 
the receipt of evidence concerns the issu- 
ance of a subpoena to testify or to produce 
instruments in support of proof to be offered 
at the hearing. Knickerbocker Textile Cor- 
poration v. Kingly Fashions holds that it 
is not misconduct for an arbitrator to refuse 


782 .N. Y. 27, 31. Also see: Phipps v. Ingram, 
3 Dowling (N. Y.) 669; Van Courtland v. Under- 
hill, 17 Johns (N. Y.) 405; Fudicar v. Guardian 
Mutual Life Insurance Company, 62 N. Y. 392. 

8 National Bank of the Republic v. Darragh, 
30 Hun. 29 (1883), aff'd 93 N. Y. 655; Drew v. 
Drew, 2 Macq. Scotch ry Cases 1, 8; In re 
Plews and Middleton, 6 Q. B. 845, 852. 

#239 N. Y. 315. There is an excellent dis- 
cussion of the problem at p. 318 and following 
of the court's opinion. 

1° Walker v. Frobisher, 6 Ves. Jo. 70, 71 
(1801). 
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11 Matter of Tutein, Inc. v. Hudson Valley 
C. & P. Corporation, 230 App. Div. 419, aff'd 
without opinion 256 N. Y. 530; also see Matter 
of Gerli &€ Company v. Heineman Corporation, 
258 N. Y. 484, where the court distinguishes con- 
duct from that discussed in the Berizzi case: 
Robins Silk Manufacturing Company v. C. P. 
Dye Works, 251 N. Y. 87, aff’g 224 App. Div. 83, 
when, per curiam, the court held that the arbi- 
trator when acting with the knowledge of ‘all 
parties and not as in the Berizzi case did not 
commit misconduct. 
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Labor in this country is independent 
and proud. It has not to ask the 
patronage of capital, but capital 
solicits the aid of labor. 

—Daniel Webster,1824 


to issue a subpoena. Such a refusal is no 
basis for vacating the award.” 


An interesting offshoot of the evidence 
problem concerns whether an arbitrator 
may testify in open court as to what he 
had in mind when the award was issued. 
The weight of opinion holds that an arbi- 
trator may not testify as to the meaning 
of an award and thereby contradict or 
impeach his decisior.” As was stated in 
the Fudicar case: 

“It is the general doctrine pervading our 
jurisprudence on the subject, that the deci- 
sion of an arbitrator in a matter within his 
jurisdiction is final and conclusive between 
the parties. The jealousy with which, at 
one time, courts regarded the withdrawal 
of controversies from their jurisdiction by 
the agreement of parties, has yielded to a 
more sensible view, and arbitrations are 
now encouraged as an easy, expeditious 
and inexpensive method of settling disputes 
and as tending to prevent litigation.” 


The rule propounded in the Fudicar case 
is that the arbitrator is not bound to apply 
the technical rules of evidence. If a party 
assigns as the reason for the vacatur of the 
award that the arbitrator has erred, the 
moving party must show conclusively that 
“the arbitrator, as appears from the award 
itself, intended to decide the case accord- 
ing to law, and has mistaken it, and that 
except for this mistake his award would 
have been different.” But this case does 
not hold that an arbitrator’s error in receiv- 
ing or excluding evidence is ground for 
vacating the award. 

Another affirmative statement on the sub- 
ject of adhérence to the legal rules of 
evidence can be found in Matter of Wheat 


Export Company, Inc., 185 App. Div. 723," 


-aff’'d without opinion 227 N. Y. 595. Judge 


Laughlin, writing for the Appellate Divi- 
sion, at page 732, said: 

“In the absence of restricticns in the arbi- 
tration agreement the arbitrators are not 
confined either by strict rules of law or 
evidence and the general rule is that such 
awards may not be set aside for either 
error of law or fact not appearing on the 
face of the award . . ..” (Italics supplied.) 


Apparently the most important document 
preceding the actual hearing and the issu- 
ance of the award is the submission agree- 
ment. The submission agreement defines 
the issues in dispute, and the authority and 
jurisdiction of the arbitrator. If the parties 
desire to bind the arhitrator closely in the 
application of the rules of evidence, it is 
necessary that the submission expressly 
establish that fact, for, once the submission 
has been executed and testimony is closed, 
the parties may not go behind the submis- 
sion and attempt to write into it matters 
which they had not included prior to the 
close of testimony. 

In Matter of Springs Cotton Mills (Buster 
Boy Suit Company), 275 App. Div. 196, aff'd 
300 N. Y. 586, the Appellate Division held 
that arbitration was an expeditious and 
effective means of settlement. At page 200 
of the opinion it was said that “arbitrators 
are not hampered in the discharge of their 
duty by rules of evidence, or the body 
of case and statutory law governing the 
prosecution of actions, is too well settled 
to require citation of authority. Nor are 
they restricted to a consideration of .only 
such evidence as the parties see fit to 
produce, unless, of course, the submission 
so provides.” 

The liberal approach in the application of 
the rules of evidence is not arbitrator-made 
law but law that was established by the 
courts. “The very purpose of arbitration is 
to obtain inexpensive, expeditious and final! 
determination of disputes on the merits, 
free from the technical rules and legal 
formalities [The End] 


. ™80 N. Y. S. (2d) 425 (1948); Matter of Arbi- 
tration Between Brenda Modes, Inc., and Arcola 
Fabrics Corporation, 273 App. Div. 891. In the 
case of Matter of Behrens (Feurring), 182 Misc. 
979 (1944), aff'd 58 N. Y. S. (2d) 216, the court 
held that there were no accepted rules of law 
governing arbitration. 

%3 Doke v. James, 4 N. Y. 575, where the court 
said: ‘“‘The award ... was conclusive between 
the parties until set aside, and no parole testi- 
mony, not even of the arbitrators, was admissi- 
ble to contradict or impeach it.'’ Also see 
Brigga v. Smith, 20 Barb. (N. Y.) 418; Campbell 
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v. Western, 3 Paige (N. Y.) 126, 137; cf. In 
Matter of Williams, 4 Denio (N. Y.) 194, 196: 
Van Courtland v. Underhill, 17 Johns (N. Y.) 
405, 


4 Cited at footnote 7, at p. 399. 

* Cited at footnote 7, at p. 401. 

% See also Masury v. Whiton, 111 N. Y. 679: 
Perkins v. Giles, 50 N. Y. 228; Matter of Burke, 
191 N. Y. 437, aff’'g 117 App. Div. 477; Mce- 
Gregor v. Sprott, 13 N. Y. S. 191. 

™ Matter of Kyser (Skulnick), New York Law 
Journal, January 14, 1925 (N. Y. S. Ct.). 
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legal Pension and Welfare Funds 


By ISADORE KATZ and DAVID JAFFE 


EMPLOYERS AND UNIONS MAY SUFFER MULTIMILLION-DOLLAR 
CONSEQUENCES, THE AUTHORS WARN, IF THEY DO NOT HEED 
THE LESSON OF THE RECENT JANDEL CASE ON THE SUBJECT 
OF COVERAGE OF NONUNION WORKERS IN WELFARE AGREEMENTS | 


A LITTLE-NOTICED but significant de- 
cision by the Nationa! Labor Relations 
Board, Jandel Furs,’ decided last October, 
can be expected to have serious conse- 
quences for some employee pension and 
welfare plans. Potential liability to both 
employers and unions that have operated 
under welfare funds now declared to be 
illegal by the Jandel case is not easy to 
calculate. Those unions and employers 
which do not make quick corrections in 
their illegal funds or who hereafter enter 
into such illegal arrangements may well 
incur liabilities of millions of dollars. 


The Jandel case held that both the em- 
ployer and the union committed unfair 
labor practices by providing in the collec- 
tive bargaining agreement that participa- 
tion in the welfare fund should be limited 
to members of the union. The employer 
was found guilty of committing unfair labor 
practices because the illegal contract clause 
violated Section 8 (a) (1)? of the National 
Labor Relations Act by interfering with, 
restraining and coercing its employees in 
the exercise of the rights guaranteed in 
Section 7 of the act (which protects the 
right of employees to engage in or to re- 
frain from engaging in concerted activities 
for mutual aid or protection); violated Sec- 
tion 8 (a) (2) by encouraging membership 
in and contributing support to a union; 
and violated Section 8 (a) (3) by discrim- 
inating against nonunion employees. The 
union was found guilty of violating Sec- 


tion 8 (b) (1) (A), the counterpart of 
Section 8 (a) (1), and of violating Sec- 
tion 8 (b) (2), the counterpart of Section 
8 (a) (3). 

The logic of the Board's decision in that 
case can be spelled out from a long series 
of orders by the Board, many of them en- 
forced in the courts of appeals, dealing with 
the various types of discrimination. Pecul- 
iarly, discriminatory welfare or pension 
funds had been overlooked in the adminis- 
tration of the original National Labor Re- 
lations Act and in the administration of 
the amendments to that act contained in 
Title I* of the Labor Management Rela- 
tions Act, 1947, popularly known as the 
Taft-Hartley Act. Title III * of the Taft- 
Hartley Act, unrelated to Title I, does con- 
tain certain regulations of pension and 
welfare funds. Those regulations came un- 
der the scrutiny of the courts a few years 
ago, but in a manner not here in point. 
Though a pension or welfare fund may con- 
form to the requirements of Section 302° of 
Title II] of the Taft-Hartley Act, or even 
be exempt under Section 302 (g), such a 
trust, if limited to union members, would 
not be invulnerable to attack under Sec- 
tion 8 of Title I. 

The most usual type of discrimination 
dealt with by the Board since 1935 has been 
the discharge, as a violation both of Sec- 
tion 8 (a) (3) and Section 8 (a) (1). The 
most usual type of violation of Section 8 
(a) (2) has been the fostering and domina- 


2100 NLRB No. 234. 

2 29 USCA Sec. 158. 

#29 USCA Secs. 151-168, therein referred to as 
Subchapter II. 


Illegal Pension and Welfare Funds 


429 USCA Secs. 185-188, therein referred to as 
Subchapter IV. 
* 29 USCA Sec. 186. 
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The authors, formerly counsel for the 
textile workers’ union, represent man- 
agement and labor in New York City. 


tion of a “company union.” There were, 
however, many other types of conduct which 
came equally within the inhibitions of the 
statute both before and after the Taft- 
Hartley amendments. 

A discharge of an employee for failure 
to join a union ® is just as much a violation 
of the act as a discharge motivated by a 
desire to discourage participation in those 
activities.” Layoffs," demotions,’ transfers 
or preference in work assignments,” moti- 
vated by a desire to discriminate or coerce 
or encourage or discourage membersMip in 
a union, are all unfair labor practices and 
are remedied in accordance with the Board’s 
broad power to redress or to prevent the 
recurrence of such acts and to make whole 
those discriminated against in whatever re- 
spect deemed necessary.” 

In accordance with the foregoing cases, 
it was held that the granting of retroactive 
wage increases to some employees for the 
purpose of encouraging them to refrain 
from union activities was an unfair labor 
practice.” The other side of that coin is 
found in Newark Newsdealers Supply Com- 
pany * and Rockaway News Supply Company,” 
in which the Board held that granting retro- 
active wage increases, extra vacation bene- 
fits, higher holiday and overtime pay and 
preference in assignments to union members 
only were equally discriminatory. 


With the enactment of the Taft-Hartley 
amendments in 1947, unions began to seck 
a substitute for the closed shop—a substi- 
tute which would bind the members more 
closely to the union than did the mere 
maintenance of dues payments permitted by 
the proviso of Section 8 (a) (3). They had 
neither to look far afield nor to innovate. 

The fringe benefits of union contracts 
seemed to offer a convenient avenue to 
reach the prohibited result. Many employ- 
ers were just as anxious as the unions to 


achieve the same purpose, their theory be- 
ing that stability and maturity were im- 
ported into labor relations by giving the 
union as much security as possible. Ac- 
cordingly, unions and employers jointly 
sought programs which, by yielding benefits 
to union members only, made membership 
in the union attractive to the employees. 


In most instances it would have been too 
blatant a violation of the act to have pro- 
vided, in so many words in a collective bar- 
gaining agreement, that union members as 
such should receive a higher wage scale 
than nonmembers. Of all the types of 
fringe benefits, the pension or welfare fund, 
which provided socially desirable benefits, 
such as pensions, sickness, accident, death, 
hospital and medical benefits, and vacations, 
lent itself most easily to the achievement 
of this result because the discriminatory 
features of such plans had been without 
taint of illegality before the enactment of 
the Wagner Act in 1935 and because after 
that date the patent illegality of such plans 
escaped, for a time, the searching eye of 
the National Labor Relations Board. By 
1947, then, there had been a history of dis- 
criminatory pension and welfare plans, the 
legality of which had never been ques- 
tioned by the National Labor Relations 
Board, by the courts or even by the Bureau 
of Internal Revenue. 


Discrimination Held Illegal 


The storm warnings had, nevertheless, 


been flying for some time. In 1944 came 
the decision of the Supreme Court in Steele 
v. Louisville & Nashville Railroad Company * 
involving discrimination by an all-white col- 
lective bargaining representative, participated 
in by the employer through the execution 
of a collective bargaining agreement, against 
Negro employees. It was there held that 
a statutory collective bargaining agent must 
bargain for all employees in the collective 
bargaining unit and that a discriminatory 
bargain was illegal. Although the discrim- 
ination in that case was on the basis of race, 
there can be no doubt that other types of 


* Wallace Corporation v. NLRB, 9 LABOR 
Cases { 51,187, 323 248. 

1 Associated Press v. NLRB, 1 LaBor CASES 
1 17,015, 301 U. S. 103. 

*P. H. Glatfelter Company v. NLRB, 8 LABOR 
CASES { 62,085, 141 F. (2d) 631. 

®NLRB v. American Potash and Chemical 
Corporation, 1 LABOR CASES { 18,187, 98 F. (2d) 
488, cert. den. 306 U. S. 643. 

% NLRB v. Peerless Quarries, Inc., 21 LABOR 
CASEs { 66,718, 193 F. (2d) 419. 

1 Harvey Chalmers @ Sons, Inc., 75 NLRB 
434 (1947). 
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2 Republic Aviation Corporation v. NLRB, 9 
LABOR CASES { 51,199, 324 U. S. 793. 

% Republican Publishing Company, 73 NLRB 
1085 (1947), enforced NLRB v. Republican Pub- 
lishing Company, 16 LABOR CASES { 65,137, 174 
F. (2d) 474. 

™% 94 NLRB 1667 (1951). 

% 94 NLRB 1056 (1951). 

%*9 LABOR CASES { 51,188, 323 U. S. 192: 
accord, Tunstall v. Brotherhood of Locomotive 
Firemen & Enginemen, 9 LABOR CASES { 51,189, 
323 U.S. 210. 
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discrimination were well within the broad 
sweep of that decision. And while that 
case arose under the Railway Labor Act,” 
Mr. Chief Justice Stone took great pains 
to include the obligations under the National 
Labor Relations. Act as identical. His 
opinion clearly pointed to the duty of the 
bargaining agent to represent the minority 
as well as the majority, that is, the totality 
of all of the employees within the unit. 


“Unless the labor union representing a 
craft owes some duty to represent non- 
union members of the craft, at least to the 
extent of not discriminating against them 
as such in the contraets which it makes as 
their representative, the minority would be 
left with no means of protecting their in- 
terests or, indeed, their right to earn a 
livelihood by pursuing the occupation in 
which they are employed. While the ma- 
jority of the craft chooses the bargaining 
representative, when chosen it represents, 
as the Act by its terms makes plain, the 
craft or class, and not the majority.” 


The Chief Justice was careful to explain 
that discrimination between employees was 
not prohibited in every respect. What was 
prohibited was a discrimination that had 
no relevance to collective bargaining. 
He said: 


“This does not mean that the statutory 
representative of a craft is barred from 
making contracts whick may have unfavor- 
able effects on some of the members of the 
craft represented. Variations in the terms 
of the contract based on difference relevant 
to the authorized purposes of the contract 
such as difference in seniority, the type of 
work performed, the competence and skill 
with which it is performed, are within the 
scope of the bargaining representation of 
a craft, all of whose members are not iden- 
tical in their interest or merit . .. . 
Without attempting to mark the allowable 
limits of differences in the terms of con- 
tracts based on difference of conditions to 
which they apply, it is enough for present 
purposes to say that the statutory power 
to represent a craft and to make contracts 
as to wages, hours and working conditions 
does not include the authority to make 
among members of the craft discriminations 
not based on such relevant differences. 
Here the discriminations based on race 
alone are obviously irrelevant and invidious. 
Congress plainly did not undertake to au- 
thorize the bargaining representative to 
make such discriminations.” 


Emphasis in the opinion was placed upon 
the governmental status accorded to unions 
by both the Railway Labor Act and the 
National Labor Relations Act. 

“We ‘think that the Railway Labor Act 
imposes upon the statutory representative 
of a craft at least as exacting a duty to 
protect equally the interests of the members 
of the craft as the Constitution imposes 
upon a legislature to give equal protection 
to the interests of those for whom it legis- 
lates. Congress has seen fit to clothe the 
bargaining representative with powers com- 
parable to those possessed by a legislative 
body both to create and restrict the rights 
of those whom it represents, cf. J. J. Case 
Co. v. Labor Board [8 Lasor Cases { 51,173] 

but it has also imposed on the repre- 
sentative a corresponding duty.” 


Jandel Case Inevitable 


It is not to be supposed, however, that 
unlawful discrimination can be practiced 
in the absence of a union or if a union is 
not the statutory representative and _ bar- 
gains only for its members. Only Sec- 
tion 8 (a) (5) and Section 8 (b) (3), applying 
to employers and unions respectively, re- 
quire statutory representative status before 
the Board may find that an unfair labor 
practice has been committed. It is to be 
remembered that the Steele case held that 
both the employer and the union were liable 
for the discrimination. The Steele case was 
reaffirmed in Graham v. Brotherhood of Loco- 
motive Firemen and Enginemen™ in 1948 
and only at the last term of the Court 
by Brotherhood of Railroad Trainmen v. 
Howard.” With this body of established 
doctrine, therefore, Jandel Furs was inevitable. 

There had been a paucity of cases before 
the Board and the courts on welfare funds. 
There were several cases in United States 
district courts which held that welfare 
funds limiting benefits to union members 
did not violate Section 302 of the Taft- 
Hartley Act. That section is contained in 
Title III of the act and has little connection 
with Title I of the act which consists en- 
tirely of the amended National Labor 
Relations Act. Section 302 provides non- 
administrative civil and criminal penalties 
for an employer who pays any money to 
a union in violation of this section and the 
same penalties for the union which receives 
such payments. Excepted from its opera- 
tion are payments for what are usually 
considered welfare purposes, provided that 


17 45 USCA Secs. 151-163, 181-188. 
1817 LABOR CASES { 65,399, 338 U. S. 232. 


Illegal Pension and Welfare Funds 


21 LABOR CASES { 67,004, 343 U. S. 768. 
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they are made to a jointly administered fund 
in which employer and employees are equally 
represented and that there is provision for 
the breaking of a deadlock by a neutral person. 


First Case Under Section 302 


The first case arising under that section 
was Van Horn v. Lewis,” in which the court 
held that welfare funds limiting benefits to 
union members did not run afoul of Sec- 
tion 302; in accord was Upholsterers’ Inter- 
national Union v. Leathercraft Furniture 
Company.” The fund of the miners’ union 
ran into rough waters, however, in Lewis 
v. Jackson & Squire, Inc.,” in which the court 
held that an employer could not be required 
to pay into the fund despite his agreement 
to do so. The rationale of the court was 
that the collective bargaining contract pro- 
vided for a closed shop which, in Arkansas, 
was illegal, and that this illegal clause was 
of such importance to the agreement of the 
parties that the entire contract fell. It 
should be remembered that the relationship 
between the titles of the Taft-Hartley Act 
has been held by the Supreme Court to be 
independent: Z/nternational Longshoremens’ 
and Warehousemens’ Union y. Juneau Spruce 
Corporation™ 


The first case of a welfare fund that was 
alleged to be violative of Title I of the 
Taft-Hartley Act was Penello v. Interna- 
tional Union, UMWA™ There the National 
Labor Relations Board asked for an injunc- 
tion to restrain the union from refusing to 
bargain collectively in good faith and from 
attempting to force the employer to dis- 
criminate. The Board contended that the 
refusal to bargain consisted of the union’s 
insistence upon a discriminatory welfare 
fund in which the benefits were limited to 
union members. Likewise, the Board con- 
tended that the union’s insistence upon such 
a fund also constituted an attempt by the 
union to force the employer to discriminate 
against employees by encouraging member- 
ship in a labor organization. The Board’s suc- 
cess in that action foreshadowed Jandel Furs. 


When the remedy for the illegal exclu- 
sion of nonmembers of a union from a 
welfare fund is considered in its broadest 
aspects, the explosive nature of the holding 
in Jandel Furs becomes evident. The Board’s 
discretion in fashioning any remedy which 


will effectuate the purpose of the act has 
been almost unfettered in the courts.” Thus 
a discriminatory discharge is remedied, in 
addition to reinstatement, by making the 
employee whole for any losses that he has 
suffered as a result of the discrimination. 
Such losses usually include back pay and all 
other perquisites of the job. 


The remedy which the Board ordered in 
Jandel Furs was confined to an admonition 
never again to enter into a collective bar- 
gaining agreement that embodied a dis- 
criminatory welfare plan. The actual charge 
against the company and the union for en- 
tering into the illegal contract had not been 
made until shortly before the end of the 
hearing in a case which involved charges 
of other unfair labor practices. The general 
counsel of the Board was permitted to 
amend the complaint but as soon as the 
parties learned of the defect in the contract, 
they undertook to amend the contract by 
omitting the illegal exclusion of nonunion 
employees from benefits of the welfare 
fund. The trial examiner thought the 
amendment of the contract, expanding the 
welfare fund to include all employees, made 
the amended complaint moot and held that 
no remedy was required under the circum- 
stances. The Board took a different view, 
almost a year after the trial examiner had 
written his intermediate report, holding 
that even though the defect in the contract 
had been cured by amendments, an order 
should nevertheless be entered which would 
enjoin the parties from erring again. 


These peculiar circumstances of the Jandel 
case should not mislead either unions or 
employers as to the possible remedies which 
the Board might fashion in the exercise of 
an almost unfettered discretion. In the 
Newark Newsdealers Supply Company case™ 
and the Rockaway News Supply Company 
case™ the Board ordered that nonmembers 
of the union should be given the retroactive 
wage increases, the vacation benefits, the 
higher holiday and overtime pay that they 
had lost because they were not members 
of the union. In NLRB v, Republican Pub- 
lishing Company™ the court ordered the em- 
ployer to grant the retroactive wage in- 
creases that were denied to employees 
because they had engaged in concerted activi- 
ties on behalf of a union. A discriminatorily 
discharged employee, who had withdrawn 


15 LABOR CASES { 64,596, 79 F. Supp. 541. 

716 LABOR CASEs { 64,972, 82 F. Supp. 570. 

7217 LABOR CASES { 65,339, 86 F. Supp. 354, 
app. dism'd on stipulation 181 F. (2d) 1011. 

#20 LABOR CASES { 66,704, 342 U. S. 237. 

* 17 LABOR CASEs { 65,591, 88 F. Supp. 935. 


*% Phelps Dodge Corporation v. NLRB, 4 
LABOR CASES { 51,120, 313 U. S. 177. 

* See footnote 14. 

31 See footnote 15. 

% See footnote 16. 
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accumulations in a company retirement 
fund at the time that he was discharged, 
was given the right to participate again in 
the retirement plan in Bank of America.” 
The Board has held that an employee who 
had been discriminatorily denied a gift of 
company stock (a gift to which he was not 
contractually entitled) must be given the 
stock in order to remedy the discrimina- 
tion,” and the same is true of Christmas 
and other bonuses.” 


When we examine the remedies that the 
Board has granted in order to remedy dis- 
crimination that has taken place with re- 
spect to fringe benefits which are often 
included in pension or welfare funds, we 
find that the remedy can, indeed, become 
an expensive one. Restoration Of insurance 
rights, in conjunction with restoration to 
the job for those who had been discrimina- 
torily discharged, was ordered in Continental 
Oil Company.” In one case, life insurance 
under a group insurance plan had been dis- 
continued when employees were discrim- 
inatorily discharged. The Board ordered 
the employer to pay to the beneficiaries of 
the employees who had been discriminated 
against and who had subsequently died, 
amounts equivalent to the life insurance 
benefits that the beneficiaries would have 
received if the employer had not cancelled 
the group policy with respect to those 
employees.” 


It would seem, from the foregoing cases, 
that nonmembers of a union would be en- 
titled to receive welfare fund benefits, from 
both the employer and the union, in any 
case in which they had failed to receive 
them as a result of a discriminatory col- 
lective bargaining agreement. In some 
cases the Board might order insurance poli- 
cies to be purchased for nonmembers of the 
union. Those welfare funds which act as 
self-insurers, especially for pensions, might 
be required to augment the fund to the ex- 
tent that the interest of the nonmembers 
has not been funded. It would not be an 
understatement to say that, in view of the 
remedies which the Board may order, the 
potential liability of employers and unions 
which have been executed contracts em- 
bodying discriminatory welfare funds may 
run into many thousands or millions of dollars. 


United Press Photo 


President-Designate Eisenhower will 
be President Eisenhower after he 
takes the oath of office January 20 
on the stand shown in the back- 
ground at the foot of the Capitol. 
Carpenter John Moore is shown put- 
ting finishing touches on stands to 
be used by the press and spectators. 


The potential liabilities under the National 
Labor Relations Act fall with equal severity 
upon both employers and unions.“ That 
does not, however, end the catalog of poten- 
tial liability for employers. Welfare fund 
payments by employers are deductible for 
income tax purposes as business expenses 
if the welfare fund has received the ap 
proval of the Bureau of Internal Revenue.” 
With the decision in the Jandel case, it is 
certainly within the realm of possibility 
that the Bureau will withdraw approval of 
employer contributions, as deductible busi- 
ness expenses, if made to funds violating 
Title I of the National Labor Relations 
Act. To discriminatory welfare funds this 
would be a heavy, if not fatal, blow. 


14 NLRB 207, enforced NLRB v. Bank of 
America, 6 LABOR CASES { 61,238, 130 F. (2d) 
624, cert. den. 319 U. S. 732. 

*® United Shoe Machinery Corporation, Inc., 
96 NLRB 1309 (1951). 

%1 Century Cement Manufacturing Company, 
Inc., 100 NLRB No. 223 (1952); Interstate Steam- 
ship Company, 36 NLRB 1307 (1941). 


Tilegal Pension and Welfare Funds 


#12 NLRB 789 (1939), enforced 2 LABOR 
CASES { 18,694, 113 F. (2d) 473. 

*C. B. Cottrell & Sons Company, 34 NLRB 
457 (1941). 

“NLRB v. Newspaper and Mail Deliverers’ 
Union, 20 LABOR CASES { 66,658, 192 F. (2d) 654. 

% 26 USCA Sec. 23 (p); cf. 26 USCA Sec. 165. 


17 


No attempt is made here to discuss the 
myriad legal problems raised by the opera- 
tion of welfare funds, such as the rights of 
beneficiaries when an employer’s contribu- 
tions to the funds cease because of aban- 
donment of the business or for other reasons ™ 
or when there has been a change in the 
statutory bargaining agent. The foregoing 
discussion has been confined to the impact 
only of welfare funds that contain discrim- 
inatory features. It is to be borne in mind, 
however, that almost all discriminatory acts, 
in addition to subjecting the parties to lia- 
bilities for unfair practices, have a signifi- 
cant effect upon the determination of the 
majority representatives of employees un- 
der the National Labor Relations Act. 


The Jandel Furs case does raise an inter- 
esting question with respect to National 
Labor Relations Board representation elec- 
tions. Although its impress upon this phase 
of the law of labor relations may not be 
of great monetary importance to the parties 
concerned, it can become an unstabilizing 
factor. It has long been held by the Board 
that a contract which contains an illegal 
union security clause would not be a bar 
to an election, on a petition by a rival union, 
during the term of the contract. The Board 


facturing Company,” that such a patently 
discriminatory clause “acts as a restraint 
upon those desiring to refrain from union 
activities” despite the fact that “no action 
has been taken pursuant to it.” It would 
seem that a welfare fund which restricts 
benefits to union members is patently dis- 
criminatory and for the same reason, Com- 
bining the holdings of the Penello, Hager 
and Jandel cases, the Board should soon be 
on its way to holding that a discriminatory 
welfare fund, in which the discrimination 
is patent on the face of the contract, renders 
the collective bargaining contract, during 
its terms, inoperative as a bar to a repre- 
sentation election. 

It is not possible, at this early date, to 
assess the full effect of the Jandel decision. 
It suffices to say that both employers and 
unions would be well advised to remove all 
discriminatory features from their welfare 
funds with as much dispatch as possible. 
Their failure to do so would constitute a 
disregard of the warning both explicit and 
implicit in the Jandel case. To hazard the 
serious liabilities, monetary and other, in 
order to secure the dubious benefits of an 
indirect but prohibited type of union secur- 
ity clause, appears to be the lesser part of 


reasoned, in C. Hagar & Sons Hinge Manu- both valor and wisdom. [The End] 
WHAT DOES “‘AVAILABLE’’ MEAN? 
(Recent rulings on what constitutes being available for work, 
as defined in CCH UNeMplLoyMeNT INSURANCE REPORTS.) 
The Ruling Ref. 


The Case 


A former textile worker with some} She removed herself from the labor} N. C4 8213 


waitress experience moved to a 
new area. She restricted herself 
to daytime work and refused work 
paying less than $45 to $49 per 
week. 


market by her restrictions as to 
hours and wages. No benefits. 


Laid off because of lack of work,| Since the record showed that she} Ohio § 8338 


a woman made a trip to her former 
home in the second and final week the 
of her layoff. The referee refused 
benefits for both weeks. 


had made efforts to find work in 
first week, benefits were 
allowed for that week. 


A butcher was laid off after he suf-| He was denied compensation for in-| Ky. { 8169 


fered an epileptic seizure at work. 


It was feared he might have an-| _ labors. 
work does not make him eligible 
for compensation. 


other seizure and injure either 
himself or fellow employees. 


ability to perform his customary 


Mere availability for other 


* Del Veccio v. Hood, 16 LABOR CASES { 64,901, 
62 Atl. (2d) 703, rev'd 16 LABOR CASES { 65,236, 
66 Atl. (2d) 738. 
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Elements of a Guaranteed Wage Plan 


By ROBERT E. SIBSON 


AT THE HEART OF THE PROBLEM OF EMPLOYEE SECURITY IS THE 
GROWING CLAMOR FOR A GUARANTEED ANNUAL WAGE. A FEW 
EMPLOYERS HAVE ALREADY ADOPTED SUCH PROGRAMS WHICH 
THIS ARTICLE SUBJECTS TO A THOROUGH CRITICAL STUDY 


ECONOMIC GOALS of employees 
and their representatives on the American 
industrial scene may be summarily categor- 
ized into three broad objectives: to increase 
workers’ earnings, to improve working con- 
ditions and to increase the workers’ job 
security. The continual improvement of 
these three aspects of the employment situa- 
tion has been the constant objective of the 
American labor union movement. As a re- 
sult, wages, working conditions and security 
have been the constant concern of the rep- 
resentatives of labor in collective bargaining 
and, on occasion, in the political arena. 


The emphasis which is placed upon each 
of the aspects of the employment situation 
at any given time depends, to a large de- 
gree, upon the economic situation at the 
time. Generally speaking, employee security 
and employee earnings were of primary 
concern during the depression years of the 
1930’s. In more recent years,-the problem 
of security has received less attention be- 
cause of the full-employment conditions 
resulting first from the entrance of America 
into World War II, then from the postwar 
full-employment prosperity and, most re- 
cently, from the business boom motivated 
by the rearmament program following the 
start of the Korean War and the NATO 
program. Thus, the “decline” of the se- 
curity issue is not due to any declining 
interest in job security on the part of workers 
or their representatives but rather to the 
fact that our economic environment has 
been such that unemployment and under- 
employment have not been major problems 
except for brief periods of time. 


Guaranteed Wage Plan 


A return to a less-than-full-employment 
economy would undoubtedly bring the se- 
curity issue to the fore once more. In addi- 
tion, it is also true that the higher the wages 
and the better the working conditions of 
the employees, the greater will be their em- 
phasis upon job security, for it is usually 
true that we all seek those things of which 
we have the least. As a result, the con- 
tinual improvement in wages and working 
conditions of our workers will make the 
security issue a more serious problem to 
face when and if economic conditions bring 
serious unemployment and underemployment. 


Security Problem 


There are many facets to the general prob- 
lem of employee security, but here we are 
concerned only with the workers’ desire for 


income and employment security. In turn, 
there are a number of different approaches 
which have been adopted in an attempt to 
meet the problem of employment insecurity 
wherever it is found. Unemployment com- 
pensation programs, which undertake to 
provide unemployed workers with some in- 
come until such time as they become re- 
employed, constitute one of these approaches. 
These programs are designed to provide 
benefits for all workers who are daid off. 
The thinking here is that such programs 
will meet the workers’ financial needs in 
part and, at the same time, maintain enough 
purchasing power to prevent a further ex- 
pansion of unemployment. Whether or not 
the thinking is correct, the payments are 
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Until his recall to the United States 
Navy, Mr. Sibson was with a Philadel- 
phia firm of transportation engineers. 


made to workers after they are separated 
from the employer’s payroll. Because of 
the scope of the undertaking, unemploy- 
ment compensation programs must be un- 
derwritten and administered by government 
agencies. The second program for income 
and employment security would be such 
full-employment devices as deficit spending 
and public works, which are designed to 
stimulate or subsidize business and provide 
a favorable job market for the unemployed 
workers, Here, again, the scope of the 
undertaking prevents private management 
from underwriting it. The final plan is the 
subject of this study—the guaranteed annual 
wage program. 


Extent of Coverage 
of Guaranteed Wage Programs 


If judged by the extent of the coverage 
provided by guaranteed wage plans at the 
present time, these programs are of little 
Significance. At the most, only 3 per cent 
of the firms in the American economy pro- 
vide any sort of guaranteed earnings or 
employment which could reasonably be 
considered a guaranteed wage plan, and 
even these plans cover only a_ small 
fraction of 1 per cent of the workers in 
manufacturing industries. However, the im- 
portance of guaranteed wage programs can- 
not be judged alone by present coverage. The 
basic interest of employees and their repre- 
sentatives in workers’ security coupled with 
(1) the fact that these plans have been 
found practical in a number of industrial 
organizations, (2) the fact that both man- 
agement and labor have shown great interest 
in various employee job-security programs, 
(3) the widespread attempt on the part of 
many companies to regularize production 
and sales and (4) the fact that labor leaders 
in a number of large basic industries* have, 
in recent years, seriously advocated the 
adoption of guaranteed wage plans for their 
members indicates strongly that demands 
for such plans may be one of the majer 
issues in days to come at the first sign of a 


serious or prolonged business recession. Be- 
fore such pressures are brought to bear in 
the labor relations field, it should be the 
responsibility of all who would be concerned 
with the adoption of such programs to study 
and consider seriously their various aspects. 


Employee and Employer Goals 
in Employment Security 


There is a great deal which could be 
gained by both employers and employees 
through a program which could effectively 
and realistically stabilize employment. The 
goal of the employees—a steady job with- 
out fear of layoff—should be obvious and 
needs little elaboration. In addition to the 
tremendous psychological advantage inher- 
ent in assured income and employment se- 
curity, these programs, if successful, would 
enable workers to plan their future expendi- 
tures so as to meet their credit liabilities 
with greater assurance. This is an important 
consideration, because credit buying plays a 
large role in consumer expenditures in our 
economy today. 


Advocates of employment stabilization 
programs are quick to point out what they 
regard as the equally convincing arguments 
in favor of the plans from the employers’ 
point of view. While the lists of these ad- 
vantages can be quite long, most of them 
relate in one way or another to the fact that 
the security attendant upon greater stability 
of employment will reduce labor turnover 
and will also result in a more favorable 
attitude toward the company and its opera- 
tions. Both of these virtues are, of course, 
merely means to an end, and that end is 
greater labor productivity. The hope is that 
the increased labor productivity resulting 
from greater employment security will off- 
set, more or less, any increased cost result- 
ing from the operation of a guaranteed wage 
program. 


Limited Definition 
of Guaranteed Annual Wage Plan 


The value of a guaranteed wage plan fn 
solving the employees’ security problem, 
the rewards in greater productivity and the 
cost to the employer all depend, quite ob- 
viously, upon the terms of the plan. A mere 
statement on the part of management that 


* Among others, labor leaders in the steel, 
automobile, ofl, rubber, meat-packing and mari- 
time industries have either openly advocated 


the widespread adoption of guaranteed wage 
plans or have actually presented demands for 
these programs in collective bargaining. 
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it is their pious hope to provide steady em- 
ployment would cost that company nothing 
and, at the same time, would provide the 
employees with no more employment se- 
curity than they already had. 


Accordingly, it is very important to estab- 
lish exactly what is meant by a guaranteed 
wage plan. To do this here we shall con- 
sider it to be any plan under which an em- 
ployer guarantees to all or a definite unit or 
group of his employees a wage or employment 
for a specified period of time. Note that this 
definition does not require that the employer 
underwrite the full wage bill for an entire 
year for all of his employees. Actually, 
there are no plans which undertake such an 
ambitious guarantee. The definition does, 
however, require that 


(1) The plan be formal, explicit and legally 
enforceable; 


(2) The plan include a definite and bind- 
ing guarantee of either a set minimum level 
of earnings or a prescribed amount of 
employment; 

(3) The plan be definite in the number 
or groups of employees covered by the pro- 
visions of the plan; 


(4) The guaranice be binding for a speci- 
fied period of time; and 


(5) The employee-employer relationship 
continue to exist. 


At first glance it might seem that these 
requirements are rather limiting, but, actu- 
ally, they permit wide variations in provi- 
sions and provide for different degrees of 
guarantees. If we were not to establish 
such limitations, many hybrid forms of 
“guarantees” and many related contract 
provisions might reasonably be considered 
guaranteed wage plans. For instance, each 
of the following stipulations which are found 
in labor agreements or companies’ personnel 
policies guarantees employment security in 
some way but could not reasonably be con- 
sidered wage guarantee plans: 

(1) Daily or weekly guarantees; 

(2) Show-up guarantees; 

(3) Seniority rules; 

(4) Use of extra men or temporary workers ; 

(5) Share-the-work programs or provisions ; 

(6) Notice of termination of employment ; 

(7) Rehiring rights; and 

(8) Severance pay provisions. 

Each of the types of provisions listed is, 


of course, designed to ease the workers’ 
employment insecurity. They are a useful 


Guaranteed Wage Plan 


part of the arsenal of provisions which is at 
the disposal of management and labor in 
combating the employment-security problem 
and should be carefully studied and consid- 
ered when the employment-security prob- 
lem is investigated. In one way or another, 
however, each of these security provisions 
fails to meet the tests for a guaranteed wage 
plan, and as an aid to useful analysis they 
should not be considered as guaranteed 
wage plans. 


Five Elements 
of Guaranteed Wage Plan 


A great deal has been written describing, 
in detail, the provisions of existing guaran- 
teed wage plans, probably far more than 
their significance justifies, for we have al- 
ready noted that only a very small propor- 
tion of workers is covered by existing 
guaranteed wage plans. Furthermore, these 
plans reflect only the particular employment 
situations at the few companies which have 
adopted such plans. 

Probably a more useful procedure for 
analysis is to examine the various elements 
of a guaranteed wage or employment plan 
drawing in part, of course, upon the expe- 
rience of plans which have been 2dopted or 
proposed. The elements of a wage or em- 
ployment guarantee program which are of 
greatest significance include: 


(1) The guarantee itself; 
(2) The eligibility provisions; 
(3) The period of the guarantee; 


(4) The method of financing the guaran- 
tee; and 

(5) The limitations upon the financial lia- 
bility of the employer. 


The Guarantee 


The section of the guaranteed wage pro- 
gram which receives primary consideration 
is that portion which specifies the amount of 
the workers’ earnings which is guaranteed. 
Actually, the plan may be either a guaran- 
teed wage or a guaranteed employment pro- 
gram. The guaranteed employment plans 
assure a fixed number or percentage of hours 
of work to covered employees at prevailing 
wages during the period of the guarantee. 
The guaranteed wage plans may either guar- 
antee a minimum earnings figure for covered 
employees (by job or earnings groups) or 
prescribed supplements to earnings should 
the earnings or hours of employees fall be- 
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low prescribed levels. The effect of these 
three forms which the guarantee may take 
is the same: The workers covered by the 
plan are guaranteed a minimum income sta- 
bility during the period of the guarantee. 
Accordingly, the form of the guarantee is 
not important but, rather, it is the extent of 
the guarantee which deserves careful attention. 


Ideally, the guarantee should provide for 
the employees’ full-time annual wage as a 
minimum or, in terms of employment, should 
underwrite 52 weeks of work with 40 hours 
of work per week. Because of the tremen- 
dous liability associated with such an obliga-~ 
tion, the actual guarantee is always considerably 
less than the ideal, Free employers are 
simply not able to undertake the assurance 
of full-time employment and earnings for 
any really significant period of time with- 
out exposing themselves to catastrophic losses 
and financial ruin. Most employers would 
probably like to undertake such a guarantee, 
but the economic facts of life simply make 
it prohibitive. 


Actually, most of the guaranteed plans 
which have been adopted underwrite con- 
siderably less than “full employment.” An 
examination of these plants—those now in 
effect and those which have passed out of 
existance—indicates that these security pro- 
grams generally underwrite the equivalent 
of 1,200 to 1,500 hours of work (or an earn- 
ings figure which represents 1,200 to 1,500 
hours of work) or that they have limited 
coverage. The limitations referred to may 
involve limiting eligibility provisions, limiting 
the period of the guarantee to a relatively 
brief period of time or setting limitations 
upon the employers’ liability. 


Eligibility 

Not only the extent of the guarantee de- 
termines the amount of employment security 
provided by guaranteed wage or employ- 
ment plans. Rather, as indicated above, a 
number of other elements jointly determine 
how much job security is provided. One of 
these other elements is found in the eligibility 
provisions of the guaranteed wage plan. 
Few plans which are in effect or seriously 
advocated call for wage and/or employment 
guarantees for all of the company’s em- 
ployees. There are a number of sound rea- 
sons for this. . First is the consideration of 
labor turnover.. In most companies by far 
the greatest incidence of labor turnover is 
found among the short-time employees and, 
especially, those employees with less than 


one year’s service. Exclusion of these em- 
ployees, many of whom would voluntarily 
leave the employment of the company any- 
way, reduces the cost of a plan tremendously 
and permits a more liberal provision for 
those employees who have lenger service 
with the company. 


Similar considerations concern the tem- 
porary employee. A plan may require that 
a new employee must serve a probationary 
period of time with the company as a tem- 
porary employee before he becomes eligible 
for full employee status. At any time during 
that period the employee may be dropped 
for any reason at the discretion of manage- 
ment, and generally, because of the provi- 
sional nature of his employment, the new 
employee is excluded from all of the em- 
ployee benefits. This exclusion can logically 
apply to the guaranteed wage program. 


Two final groups of employees who are 
sometimes excluded from guaranteed wage 
plans are the part-time workers or the cas- 
ual workers. Here, again, the theory is to 
exclude a small group of employees whose 
coverage would entail a disproportionate 
amount of cost in order to provide a more 
liberal benefit for the great bulk of the 
“regular” employees. 


Looking first at the part-time workers, let 
us assume that a guaranteed wage plan calls 
for the guarantee of 1,200 hours of work. 
For the full-time employee this means a 58 
per cent guarantee. For those workers who 
were scheduled for only 30 hours of work 
per week, the guarantee would amount to a 
77 per cent guarantee. For the workers 
scheduled to work for only 20 hours per 
week, the guarantee would exceed the actual 
scheduled work. Similar factors justify the 
exclusion of the casual worker, The ultimate 
goal here, of course, would be to eliminate 
the casual nature of their work. Where the 
casual nature of the work cannot be elimi- 
nated, it would be uneconomic to include 
these workers in a guaranteed wage pro- 
gram. Historically, in collective bargaining, 
such casual workers have been excluded 
from many of the regular employees’ bene- 
fit programs and have been compensated 
for these disadvantages by a higher hourly 
wage rate. 


To eliminate one or more of these groups 
of workers, the eligibility provisions of 
guaranteed wage plans may provide either 
length-of-service requirements or type-of- 
work requirements or both. Of the two, the 
length-of-service requirements are probably 
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the simplest method of eliminating the 
short-time employees and the temporary 
employees. Type-of-work eligibility require- 
ments are best designed to eliminate the 
part-time worker and the casual worker. 


Period of Guarantee 


In order to judge the liberality of a given 
guaranteed wage program, we must also 
examine the period of time covered by the 
guarantee. Obviously, a plan is not neces- 
sarily liberal just because it guarantees full- 
time earnings to all employees, for the 
guarantee may be for only a day, a week or 
a month. A plan which guaranteed half- 
time earnings for a full year to employees 
with one year or more of service would be 
a more generous guarantee than a plan 
which guaranteed full wages for only a 
month. Of even greater significance is the 
fact that the former plan would more nearly 
solve the workers’ job-security problem, 
Even the lower-paid workers are able to 
weather a month’s unemployment. The 
employees’ ability to remain on strike for 
a month (and longer) should indicate this. 
It is prolonged unemployment which pre- 
sents the greatest threat to the worker and 
his family. Accordingly, the period of time 
covered by any employment or wage guar- 
antee is of critical importance. 


The period of the guarantee which is 
specified in a guaranteed wage program 
may be either definite or indefinite or a 
combination of the two. When the definite 
period is adopted, it may specify a certain 
number of weeks, months or years, or it 
may, either directly or indirectly, fix the 
length of the labor contract as the length 
of the guarantee. If no mention is made of 
the expiration date of the guarantee and the 
guarantee is a part of the labor agreement, 
the expiration date of the guarantee would, of 
course, coincide with the expiration date of 
the labor agreement. 


Indefinite guarantees are found most fre- 
quently when the plan is unilaterally estab- 
lished by management. There, unless the 
guarantee has explicit provisions to the con- 
trary, the plan may be modified or cancelled 
at any time at the discretion of the company. 
Even where the guarantee program is the 
result of joint union-management negotia- 
tions, it may be indefinite—there might be 
a provision that the plan may be renegoti- 
ated at any time at the request of either or 
both parties. 


Guaranteed Wage Plan 


Financing 
and Financial Limitations 


In addition to the other limitations on 
the total liability of the employer for guar- 
anteed wage plans which may be and have 
been incorporated in guaranteed wage and 
employment plans, the employer’s financial 
liability may also be confined by simply set- 
ting a maximum total amount of money 
which the employer has to pay from the 
operation of the guarantees. 


The precise form of the limitation would 
depend upon the method of financing the 
guarantee program. Basically, there are 
two methods of financing these programs, 
the funded method and the pay-as-you-go 
method. Under the former, the company, 
or the company and the employees jointly, 
make regular and periodic contributions to 
either a reserve or a separate fund and pay- 
ments under the plan are disbursed from 
this fund. While these funds are taxed by 
the federal government, regardless of where 
or in what manner they are retained, many 
argue that this system assures adequate re- 
serves for the payments when they are 
needed. Unfortunately, there is no way to 
judge when they will be needed or how 
much will be needed, and, therefore, there 
is no way to determine just how much the 
contributions to the fund should be. When 
these reserves are established, the financial 
liability of the employer is generally limited 
to the amount of his contributions. When 
the fund is exhausted, there are simply no 
further payments to be made and the guar- 
antee then exists only on paper. 


Because of this danger of a depleted fund 
through inability to predict just how large 
the contributions must be, most plans adopted 
to date are on the pay-as-you-go basis. 
Here, unless there is a specification to the 
contrary, the employer is liable for the full 
amount of the guarantee during the entire 
period that the guarantee is in effect. His 
only escape then occurs when the period of 
the guarantee expires. This represents a 
real danger to management. The employer 
is called upon to make the greatest pay- 
ments from the fund when unemployment 
is high and the company is suffering losses. 
The need for heavy cash outlays in such cir- 
cumstances could threaten the existence of the 
enterprise. It is this factor which makes a 
fixed limitation upon the liability of the 
employer necessary, and it seems reason- 
able to assume that the more liberal the 
provisions of the guaranteed wage plan, 
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the greater the necessity for a limitation on 
the employer’s liability. 


The exact form of the limitation may dif- 
fer. It may be that the plan simply specifies 
that the employer is only responsible for 
a fixed amount of payments per year. The 
plan might also take some variable form. 
For instance, one plan currently in effect 
relates the employer’s total liability to the 
employer’s sales. .It might just as easily 
relate the liability to a fixed proportion of 
the “normal” wage bill or to the company’s 
profits. 


From this brief discussion of the ele- 
ments of a guaranteed wage plan, a few 
generalizations may be drawn. We should 
note first of all that the guaranteed wage 
plan does net, in fact, guarantee full-time 
annual earnings or employment to workers. 
All plans adopted so far have contained 
limitations which may be categorized as 
follows: 


(1) The extent of the guarantee may be 
for less than full-time earnings. 


(2) The guarantee may cover a period 
of time less than the full calendar year or 
contract year. 


(3) The plan may exclude certain groups 
of workers. 

(4) A limit may be set upon the financial 
liability of the employer. 


These limitations merely reflect one of 
the fundamentals of the guaranteed wage 
idea—that the greater the security which is 
offered to the employees through one of 
these plans the greater will be the risk for 
the employer. At the same time, it would 
appear from the scant evidence available 
from the plans thus far adopted (and it is 
reasonable to assume that, in most cases, 
the plans have been adopted first in those 
employment situations most amenable to 
such programs) that the employers and 
unions involved have decided that the em- 
ployers are not in a position to underwrite 
a full employment security program. 

This brings about the great dilemma of 
the guaranteed wage, for it would seem that 
if the guarantee is to be comprehensive, the 
coverage and the liability must be limited. 
If the coverage is comprehensive, the guar- 
antee must be limited. If both the guarantee 
and the coverage are limited, the guarantee 
contains less security—and the less the cov- 
erage and the guarantee, the less the se- 
curity. If both the coverage and the guarantee 
are comprehensive and there is no limita- 
tion, any severe or extended unemployment 
or underemployment is bound to bring 
financial difficulties to the employer. Finally, 
a comprehensive coverage and guarantee 
with limited employer liability will turn 
cut to be a very shaliow guarantee when 
the employees as a group really need em- 
ployment security. [The End] 


WAGES OR NO WAGES 


(Recent decisions in unemployment benefit cases involving what is considered 
wages, as reported in CCH UNEMPLOYMENT INSURANCE REPORTS.) 


The Work 


The Ruling Ref. 


An injured employee continued to 
receive his salary for 17 months, 
the period of his injury. 


A cab driver, leasing a cab-stand 
license from a cab company, re- 
tained all of the income from the 
operation of his cab. 

A timber cutter derived most of his 
income on a piece-rate basis from 
the employer, an operator of a 
veneer plant and saw mill. 

A photo-service salesman asked that 
the advances made on his com- 
missions be considered as wages 
rather than loans, 


Since no services were performed 
during the period of injury, the 
payments were held to be gratui- 
ties, not “wages.” No benefits. 

The income is considered “wages” 
because the cab company had the 
exclusive license from the city. 


As the company inspected and super- 
vised his work from time to time, 
the remuneration he received con- 
stituted “wages.” 

Advances against commissions to be 
earned were held to be loans; 
hence, they cannot be treated as 
wages. 


Tex. 7 8146 


Ill. 8388 


Ill. J 8389 


Conn, J 8286 
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Wage Regulation 


By MARK PERLMAN 


in Australia 


ro Australian experience with federal 
wage regulation offers an excellent in- 
sight into certain problems currently facing 
American industry. It is our aim in this 
essay to summarize briefly the historical 
development of the Australian federal sys- 
tem and to outline some of the dilemmas 
now confronting it.” 


In simplest outline, good only for a first 
approximation, the (Australian) federal 
minimum wage rates are presumably deter- 
mined by two virtually independent au- 
thorities. The first determines the “needs 
basic wage,” or, in other words, an amount 
sufficient for “the normal needs of the 
average employee regarded as a human 
being living in a civilized community.” This 
is the minimum weekly rate paid to the 
lowest-grade male unskilled laborer and is 
commonly called “the basic wage.” The 
second component in the typical minimum 
wage rate, called a “margin,” is comprised 
of a differential awarded for reasons of 
required skill or, in actual practice, for rea- 
sons of job onerousness. Any additional 
bonus, called a “loading” and occasionally 
awarded because of an unusual and tempo- 
rary state of prosperity in the particular 
industry, makes up the final component. 
Of recent years (since 1947), only the basic 
wage has been determined by the arbitration 
court. Adjudications of margins and load- 
ings have been handled by the semi-inde- 
pendent conciliation commissioners who, in 
spite of their titles, have full arbitration 
powers. In this essay we shall discuss 
certain problems that have developed since 
the practical separation of the court and 
the commissioners, for, although the two 
groups have no control over each other, 


THIS ANALYSIS OF THE AUSTRALIAN 
EXPERIENCE WITH WAGE REGULATION 
OVER A HALF-CENTURY SHOULD HELP 
SOLVE SIMILAR AMERICAN PROBLEMS 


together and without obvious consultation 
they must set the minimum rate for prac- 
tically every job in the land. 

Before proceeding, however, it is wise 
to review certain salient facts about mini- 
mum wage regulation in Australia. The 
seven judges of the federal Court of Con- 
ciliation and Arbitration are concerned with 
setting the bare minimum weekly wage 
rate for all Australian industry engaged in 
interstate and/or foreign commerce. In 
addition, they determine the length of the 
basic workweek (now 40 hours), the amount 
of guaranteed annual vacation with pay 
(at present two weeks) and the general 
minimum wage for women (currently set 
at 75 per cent of the male rate). The 
judges, appointed for life, must be legally 
trained. 


The commissioners, not trained as law- 
yers and appointed until their sixty-fifth 
birthday, have since 1947 handled the 
specific industrial awards concerned with 
margins and loadings. In theory they are 
supposed to have intimate knowledge of the 
industries assigned to them. No real pro- 
vision was made in the 1947 Arbitration 
Act for coordination between the various 
commissioners, and, although they regularly 
meet with the chief judge, there is now a 
five-year history of disjointed operation. 
This year (1952) Parliament provided for 
an avenue of appeal (on substance) from 
an individual commissioner to the court. 


1See Commonwealth of Australia, 1947 La- 
bour Report, (Canberra, Government Printer 
1948), p. 50 and following, for a detailed factual 
description of the system of wage regulation. 
In addition, (Mrs.) Evelyn Burns’ excellent 


Wage Regulation in Australia | 


Wages and the State: A Comparative Study of 
the Problems of State Wage Regulation (Lon- 
don, P, S. King, 1926) should be consulted by 
anyone interested in the philosophical quan- 
dries faced by the regulators. 
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Mr. Periman is assistant professor, 
New York State School of Industrial 
and Labor Relations, Cornell Univer- 
sity. He desires to express his ap- 
preciation to the Social Science 
Research Council and the American 
Philosophical Society, whose grants 
made possible trips to Australia in 
1949-1950 and in 1952. 


Leave to appeal may be granted by the 
chief judge or one of his associate justices 
if the latter is delegated by him. Appeals, 
it is generally felt, will not be numerous. 


According to the Australian (federal) 
Constitution, Parliament may set up an 
agency (the Arbitration System) to con- 
ciliate and arbitrate industrial disputes, but 
it may not itself attempt to deal with 
industrial grievances directly. Thus, Parlia- 
ment has had to work through « judicial 
or quasi-judicial. (administrative) bureau- 
cracy and has had to limit its participation 
to policy statements embedded in the act. 
Nothing short of a major constitutional 
amendment can change this awkward situa- 
tion in peacetime. In the ensuing sections 
we shall take up the current developments 
surrounding the basic wage and the mar- 
gins. If the details which are enumerated 
are confusing, let it be remembered that 
we now are witnessing the results of almost 
50 years of bureaucratic administration of 
wages. To cut the Gordian knot would 
require a major constitutional overhaul or 
the growth of a vibrant entreprenurial class 
willing to abandon the haven of the court 
system and able to venture into the gen- 
erally uncharted paths of bipartite collec- 
tive bargaining. 


Basic Wage 
and Its Quarterly Adjustment 


Historically, the first basic wage deter- 
mination in Australia was contained in the 
“Harvester Judgmeut,”* delivered on No- 
vember 8, 1907, by Mr. Justice (Henry 
Bournes) Higgins, second president of the 
Commonwealth Arbitration Court. Justice 


Higgins had originally been the constitu- 
tional and legislative architect of the ar- 
bitration system.’ He arrived at this award 
by studying the constituent parts of nine 
family budgets where each family com- 
prised two adults and three children.* He 
estimated that each week 25 shillings and 
five pence (25/5) should be allowed for 
food, seven shillings (7/) for rent and nine 
shillings and seven pence (9/7) for all other 


‘needs,’ This computation, based on 1906 


prices in Melbourne, yielded a total of 42 
shillings (42/) per week. Although this 
judgment was eventually declared ultra vires ° 
(and, therefore, unconstitutional), it con- 
tinued nonetheless to serve as the only 
official basis for later determinations of the 
basic wage or minimum weekly rate. The 
Parliamentary policy instructions were limited 
to the limited phase of a “fair and reason- 
able wage” from which Justice Higgins had 
to work. He concluded that‘ “the provision 
for fair and reasonable remuneration is 
obviously designed for the benefits of em- 
ployees in the industry; and it must be 
meant to secure to them something which 
they cannot get by the ordinary system of 
individual bargaining with employers. . 

I cannot think of any other standard appro- 
priate than the normal needs of the average 
employee regarded as a human being living 
in a civilized community.” Although later 
judges have not been bound by Justice 
Higgins’ views, they have not abandoned 
his general formula; they have merely 
emphasized more strongly than he the 
ability-of-industry-to-pay factor. 

In 1911 a new basic wage award was 
considered, and although Justice Higgins 
made no change, he agreed that allowances 
for changes of prices should be made.* Two 
years later, in 1913, a decision was made 
to adjust the basic wage rate to a retail 
price index developed by the commonwealth 
statistician during the previous year (1912) 
and based upon the price experience of 30 
towns. Since then there have been 12 major 
indexes: one for each of the six (state) 
capital cities and one for each of the six 
semirural areas. Also in 1913 special “load- 
ings” (“compensation for some peculiar 
condition of labour or environment, and not 
by way of a margin for skill”) ° were added 


22 Commonwealth Arbitration Reports 1. 

*See Alfred Deakin’s The Federal Story: The 
Inner History of the Federal Cause (Melbourne, 

m and Mullen, 1944). 

*The 1911 census showed that the average 
number of children supported by a man 35 to 
39 years of age to be three. 

® This minimum rate did not apply to women, 
since they were not concerned, in his reasoning, 
with the need to support a family. 


*The particular case involved a tax matter 
and the high court held that the arbitration 
court, set up to adjudicate only industrial dis- 
putes, could not properly handle it. 

*See work cited, footnote 1, at p. 74 and 
following. 

*5C. A. R. at p. 14. 

® Work cited, footnote 1, at p. 75. 
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for some country towns to compensate for 
the influence of the abnormally low rentals 
in the other nearby towns used in the 
relevant index computation. 

The annual adjustments, related to this 
“A” index, continued until 1922 when the 
whole system was revised. Prime Minister 
Hughes had by then driven Justice Higgins 
from the arbitration court. In addition, a 
leading barrister, A. B. Piddington, K. C., 
had completed two Royai inquiries on the 
basic wage. His major recommendations,” 
encompassing a radical increase in the 
basic wage, were ignored, and the reforms 
were at the time limited to the adoption 
of a quarterly adjustment. The statistical 
revision, which Piddington recommended, 
was not forgotten, and sporadic agitation 
for its adoption continued. However, at 
the moment the only additional change was 
the award of a special loading,” designed to 
compensate for the time lag associated with 
the basic wage adjustment. Since then, and 
until the present, the principle of quarterly 
adjustments has been maintained. 

In 1931 the court reduced the “basic 
wage” by 10 per cent as part of a general 
recovery plan.” Three years later (1934) 
the court again reconsidered the whole 
question and switched to the “C (Pidding- 
ton) series.” In addition, it restored the 
10 per cent cut made in 1931 and awarded 
a basic 81 shillings per week in Melbourne, 
to which amount it set a base index figure 
of 1,000 and from which later price fluctua- 
tions were calculated. This decision also 
specified that the “needs” basic wage, with- 
out loadings, applied only to men:” “The 
Court does not think it necessary or de- 
sirable, at any rate at the present time, to 
declare any wage as a basic wage for 
female employees. Generally speaking they 
carry ‘no family responsibilities . 

An additional “loading” was candid in 
1937 in lieu of a general reconsideration 
of the basic wage !evel, and the court took 
the opportunity to rebaptise the “C series,” 
the “Court Index,” in order to assume 
nominal responsibility for its determination. 
The commonwealth statistician quite under- 
standably had resented the political effects 
of the onus for its preparation. Female 
and juvenile determinations continued to be 
particularistic, industry by industry.” 


United Press Photo 


This is a view of one of Australia's 
great industrial cities, Sydney, where 
a half-century'’s experience with 
wage regulation has pointed up 
many problems which, if studied by 
Americans dealing with labor rela- 
tions, could help to answer some of 
our own difficulties in this field. 


In 1941 the court, when petitioned by the 
unions, refused to change the fundamental 
computation of the basic wage in light of 
the possible effects of the developing war 
economy. It was not until after the armistice 
in 1946 that the weekly wage rate was in- 
creased from the old 81 shillings standard to 
87 shillings.” The following year (1947) the 
basic work week was reduced from 44 to 
40 hours without a cut in weekly wage 
rates.” In December, 1950, the court, after 
very lengthy hearings, ordered an increase 
of one pound (Australian) to the basic 
wage, less the accumulated loadings.” These 
latter had multiplied during the war and 
postwar periods and varied greatly from 


See A. B. Piddington, The Next Step: A 
Family Basic Income. 

116 C. A. R. at p. 32. Called ‘‘Powers’ Three 
Shillings’’ after the judge presiding in the dis- 
puted case. 

230 C. A. R. 2. The decision was recon- 
sidered but not amended in 1932 and 1933. See 
31 Commonwealth Arbitration Reports 305. 


Wage Regulation in Australia 


1833 C. A. R. 144. 
4437 C. A. R. 583. 


%5 See C. A. R. Serial 7267. 
16 See C. A. R. Serial 7703. 
™ See C. A. R. Serial A 1467 
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industry to industry. Thus, when the final 
computation was made, many industries re- 
ceived adjustments for less than the awarded 
20 shillings—in one instance the new award 
actually amounted only to two shillings 
six pence (2/6). 

After the start of the Korean campaign 
there was a major boom, resulting from 
the greatly inflated price of wool. It was 
followed by a rapid economic retrenchment 
associated with skyrocketing costs tied in 
the quarterly adjustments of wages. 


Basic Wage in Sydney 
(August Quarter) 


The speed of the inflation has thoroughly 
frightened Australian employers. They, not 
having ready access to cost-reducing ma- 
chinery, feel that the arbitration system 
will not support them in any concerted 
drive to improve the utilization of the labor 
force. Such a drive would, they assume, 
run into strong union opposition. Sug- 
gestions that they “buy off” this opposition 
by paying rates well above the minima fall 
on deaf ears or are met with repugnance. 
Instead, the leading employers’ federation 
(in the metal trades) has initiated proceed- 
ings before the court and asked for a long 
cut in the basic wage, extension of the 
workweek to 44 hours, a cut in the mini- 
mum rate for women (to 60 per cent), and 
the temporary suspension of the quarterly 
adjustments. The case, hearing of which 
commenced late in September, will un- 
doubtedly consume much time—particularly 
since the unions have nothing to lose by 
time-consuming argumentation. 


Margins 


As we have already noted, the second 
major component of the minimum wage 
rate is the margin or differential for skill. 
These, at one time determined by an indi- 
vidual judge for specific industries, have, 


as noted, since 1947 been set by conciliation 
commissioners. The margins are formulated 
at fairly regular intervals of from one to 
three years and are not adjusted to any 
retail price index.” Historically, the dif- 
ferentials for skill in Australian industry 
have been small; see the chart on the op- 
posite page for the differentials in the metal 
trades.” 

Historically, these relatively small differ- 
entials have not greatly embarrassed the 
skilled workers, since they saw in them a 
means of job protection: The heightened 
weekly rates of the semiskilled, the skilled 
were convinced, provided a time bomb 
which in times of deflation would guarantee 
the limited employment opportunity to 
themselves.” In addition, it was believed 
that overpayment of the semiskilled slowed 
down industrial mechanization. Finally, 
the doctrine of a high “living wage” (for 
all) appealed to the egalitarian (partly 
Chartist) political traditions of the country. 
Justice Higgins, for instance, in one case™ 
implied that it was right that the margins 
for the skilled be cut in order to transfer 
income to the unskilled and thereby permit 
a “living wage” for all. 

However, in recent years the basic wage, 
having risen through successive decisions 
plus the effect of the quarterly adjustments, 
has threatened to inundate the margins al- 
together. Until the very recent past the 
prewar fear of unemployment was itself 
completely lost in a flood of overemploy- 
ment. These conditions led several unions, 
particularly those in the pacesetting metal 
trades, to ask in 1951 for heightened mar- 
gins from Conciliation Commissioner John 
M, Galvin. 


Galvin, a former official of the Railways 
Union, listened at length to arguments pro 
and con and then sought professional eco- 
nomic advice as to whether the changes 
sought would influence undesirably the 
general inflationary situation. He was in- 
formed that they would. He then refused 
to make any changes.” The unions, em- 
bittered by his decision, nonetheless pro- 
crastinated in taking precipitate action 
against it. In the meantime they engaged 
in a lengthy industry-crippling strike on the 
same issue on the Western Australian 


% Justice Higgins in a reflective address given 
in 1924 at Oxford (after his forced resignation 
from the arbitration court) regretted that no 
provision had been made for an index-controlled 
adjustment to the margins. See his Common- 
wealth Court of Conciliation and Arbitration 
(Melbourne, 1925). 

%*See my Approaches to Industrial Govern- 
ment in Australia (unpublished dissertation, 


Columbia University, 1950), pp. 164, 191 and 
following. 

* Compare the antifemale labor ‘‘equal pay 
for equal work’’ argument of American organ- 
ized labor, which was intended to protect job 
opportunity for men. 

23C. A. R. at p. 32. 

% As yet unreported. See 18 Metal Trades 
Journal 50-74 (No. 4, February, 1952). 
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1938... 80/ 1946... 100/ 
1939... 81/ 1947...110/ 
1940... 85/ 1948. ..120/ 
1941... 89/ 1949... 130/ 
1942... 95/ 1950. ..142/ 
1943... 100/ 1951... 193/ 
1944... 99/ 1952. . .235/ 
1945... 98/ 


Jan. Jan. 
1931 1936 * 
(A) Weekly rates 
Process worker’ .... 4- 2-0 3-12-0 
Tool storeman ...... 
Moulder (jobbing) .. 5- 0-0 4-13-0 


Machinist first class*.. 5- 0-0 4-13-0 
5- 6-0 4-19-0 
Patternmaker ....... 5-9-0 5- 2-0 
(B) Gross basic wage (in- 
cluding loadings) .. 3-16-0 3- 6-0 
(C) Difference between proc- 
ess worker rate and 
machinist first class 
vices 0-18-0 1- 1-0 


Difference (see (C)) as 
compared to basic wage 


1 These rates are the weekly minimum for 
the Melbourne area only. 

234C. A. R, 449. 

837C. A. R. 46. 

*As listed by the Metal Trades Employers 
Association. 

SAs listed by the Victorian Chamber of 
Manufacturers. 


A Synoptic View of the Minimum Wage Rate Structure 
in the Metal-Trades Industry of Melbourne * 


Feb. Sept. Aug. May Aug. 
1937* 1945*  1949° 1952° 1952° 


3-15-0 6-8-0 7-10-0 11-140 12- 6-0 
7-9-0 7-11-0 11-17-0  12- 9-0 
4-13-0 7-18-0 9-0-0 13-40 13-16-0 
4-13-0 7-18-0 9-0-0 13-40 13-16-0 
4-19-0 8-11-0 9-9-0 13-170 14 9-0 
5- 2-0 8-11-0 9-9-0 13-17-0 14- 9-0 
3-6-0 5-6-0 6-8-0 10-120 I1- 40 
0-18-0 1-10-0 1-10-0 1-100 —1-10-0 

27% 23% 14% 13% 


* Metal trades award; see C. A, R. Serial 
A2461. 

Assembly-line man. 

* Machinist, first class, engaged in whole or in 
part in setting up and/or operating lathe, 
boring machine, milling machine, etc. 


(state) Railways. This strike, lasting over 
six months, was finally abandoned in 
August, 1952. Although Galvin’s award 
was not directly concerned, since the state 
railway comes under the jurisdiction of 
the Western Australian Industrial Court, 
the loss of the long strike emphasized the 
feelings of frustration. 


Galvin expressed to this writer not only 
an understandable resentment at the unions’ 
attitude towards himself but also a keen 
regret that the judges of the arbitration 
court had increased the basic wage by one 
pound in 1950. Galvin contended that the 
judges should have awarded less and left 
some “slack” for the conciliation commis- 
sioners to give in the form of margins.” 
He particularly regretted the division of 
authority in the wage-rate-setting process. 


It is important to note that neither Galvin 
nor the employers, generally, saw in widened 
margins (differentials) an opportunity to 
cut costs through utilization of cheaper 
labor. This point, characteristically not 
American, indicates to this writer that the 
Australian employers were not alert to the 


opportunity afforded them in power bargain- 
ing with the unions. In partial explanation 
one should add that the bargaining would 
be at a distance, and there was nothing to 
prevent Galvin or some other commissioner 
from increasing the margins of the semi- 
skilled once the employers had accepted the 
increases of the wage rates for the skilled. 


Role of Minimum Rates 


A casual observer in Australia tends to 
forget that the rates set by the judges and 
the conciliation commissioners actually are 
minima, and in practice it is often possible 
for an employee to get more than the au- 
thorized amount. Small bonuses above the 
awarded rates prevail in many industrial 
sectors. In addition, plants in increasing 
numbers are turning from time rates to 
piece rates, either with or without prodiuc- 
tion incentives. Generally, however, these 
variations are small and the minimum-award 
rates have an overwhelming influence on 
the wage structure. They generate much, 
if not most, of the issues brought to the 
system for adjudication, for the minimum- 


2% The court decided by a two-to-one vote. 
Mr. (now Sir Raymond) Kelly, C. J., wished 
no increase. Foster and Dunphy, JJ., agreed 
on the one pound. 


Wage Regulation in Australia 


™*% Expressed in an interview in Melbourne, 
July 8, 1952. 
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awards-setting authorities represent the sole 
dynamic institution in the Australian eco- 
nomic setting. Both the unions and the 
employers are geared and accustomed to 
argue before them rather than to bargain 
directly with each other. Although Australia 
is a land of many strikes,* small, if not 
petty, in nature, the unions, as such, are 
nonetheless poorly equipped to handle indi- 
vidual grievances or the independent en- 
forcement of common rules. They are, 
however, well prepared to conduct extended 
litigation before governmental authorities. 
On the other hand, the industrial relations 
officers of the various large firms and em- 
ployers’ organizations are themselves “legally 
oriented” and the tradition of careful, en- 
gineering-oriented, labor-cost analyses is 
quite secondary to a bureaucratized rela- 
tionship (through the employers’ federa- 
tion), itself often stuffy in its form and 
unimaginative in its outcome. 


Summary of Problems 


First and foremost is the question of 
whether wage rates are inelastically tied to 
costs. In theory, the wage rate times man- 
hours employed yields labor cost. The 
questions usually posed to the judges and 
the conciliation commissioners reflect a 
belief that rate cuts alone will initiate lower 
wage bills. The possibility of more efficient 
utilization of labor seems worthy of ex- 
tended exploration. Certainly Henry Ford’s 
experience with the $5 day or the American 
high wage-rate experience is worthy of 
serious discussion. 


Second, the division between the basic 
wage and margins, particularly emphasized 
since 1947 when different authorities deter- 


mined the two segments, makes for un- 
wieldiness. One is therefore led to look 
for alternative methods which would in- 
sure that maximum flexibility is provided by 
having industry specialists set rates and 
yet secure some measure of rationality be- 
tween industries. In a system of collective 
bargaining the problem is less pressing be- 
cause the interindustry rationality is deter- 
mined by the relative intraindustry bargain- 
ing strength. 

Third, the effect during a period of ex- 
tended inflation of the court index adjust- 
ment, itself inflationary in nature, might 
furnish thoughtful Americans with some 
pause-giving reflection. Mechanical index 
adjustments may. not be desirable. Again, 
one is encouraged to think of alternatives. 


The last, and to this writer’s mind by 
far the most important, question is the net 
effect on the flexibility of the wage-bargain- 
ing process when officially set minimum 
rates supercede all other factors. One is, 
in this instance, likely to ruminate, at least, 
on the unanswerable query as to what 
historic development (to say nothing of 
institutional development), would have 
occurred in the Australian economy if the 
authorities had not had relegated to them 
or been permitted to relegate to their own 
judgment such overwhelmingly historic de- 
cisions. In short, has a not very impres- 
sive “new province of law and order,” ac- 
complished through a regulatory agency, 
been purchased at the expense of national 
economic development? The implications 
of this question are not only Australian in 
nature: In the history of industrial regula- 
tion since 1935, and since 1950 in particular, 
they are relevant to the United States as 


well. [The End] 


SOCIAL SECURITY TAX 


Social security taxes will increase for 
both employers and employees in 1954 
unless alterations are made in the pres- 
ent law by the Ejighty-third Congress. 

As the bells toll in the New Year at 
midnight December 31, 1953, they will 
herald an increase in the 1.5 per cent 
social security tax paid by workers and 
employers to 2 per cent. Also indicated 
will be a rise in the social security levy 
on self-employment income from 2.25 to 

3 per cent. The increase in taxes has 
been estirnated by government statisti- 
cians at $1.3 billion a year. 


HIKE AT YEAR’S END 


While Congressmen have shown con- 
siderable interest in expansion of cov- 
erage under the Social Security Act, they 
have not shown a like interest in ex- 
panding the tax rate. It wasn’t until 
1947 that they relaxed their freeze of the 
rate at 1 per cent to allow an increase 
to 1% per cent in 1950. At that time 
they provided that the rate would rise to 
2 per cent in 1952, but the 1950 amend- 
ments extended the 1% per cent levy 
another two years through 1953. Further 
Congressional action is conjectural. The 
present levy may be extended again. 


See Arthur Ross and Donald Irwin, ‘‘Strike 
Experience in Five Countries,"’ 4 Industrial and 
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State Protection 


of the Right to Work 


By W. R. BROWN 


ice NATIONWIDE disputes over the 
union shop in the steel and other indus- 
tries have intensified the search for means 
of curbing the great power which unions 
have come to exercise over the individual 
worker’s right to pursue his chosen occu- 
pation. 

Obviorsly, the Taft-Hartley Act does not 
adequately protect this worker’s right even 
in business affecting interstate commerce, 
since although it outlaws the so-called 
“closed shop,” it specifically permits the 
union shop. Even though it may be possi- 
ble for a worker to meet this union shop 
requirement by paying dues while refusing 
to become a member of the union having 
the union shop contract, this, in effect, gives 
unions a power to tax or to exact tribute 
in a manner which should be reserved to 
governments.” The worker who is thus 
forced to pay dues is not likely to think 
that his rights have been protected much 
more than if he has been forced to go 
through the ritual of becoming a member 
of the union. 

One possible answer is state legislation 
protecting the individual’s right to the op- 


The author, who is research director 
of the Missouri State Chamber of 
Commerce, has expanded, for the 
Labor Low Journal, this research 
report which was prepared to give 
background information to the Labor 
Committee of the Missouri Chamber 


portunity to obtain and retain employment 
regardless of his membership or nonmember- 
ship in a union. Thirteen states now have 
such legislation.* Unlike much state labor 
legislation, its constitutionality is not in 
doubt, because the Taft-Hartley Act says: 
“Nothing in this act shall be construed as 
authorizing the execution or application of 
agreements requiring membership in a labor 
organization as a condition of employment 
in any State or Territory in which such 
execution is prohibited by State or Terri- 
torial law.”* In 1949, after the passage of 
the Taft-Hartley Act, the United States 
Supreme Court upheld such state legislation 
on just about every possible constitutional 
ground on which it could be challenged.’ 


1Sec. 8(a)(3), Labor Management Relations 
Act, 1947, as amended in 1951. See 2 CCH 
Labor Law Reports (4th Ed.) { 4520 for a com- 
plete discussion of union security agreements 
permitted by the Taft-Hartley Act as amended 
in 1951. 

2 Union Starch & Refining Company, 87 NLRB 
779 (1949), aff'd 19 LABOR CASES { 66,152, 186 F. 
(24) 1008 (CA-7, 1951), ruled that tender of 
dues is sufficient to meet the requirements of 
the law. See Reverend Jerome L. Toner, 
O.S.B., ‘‘Union Shop in the Steel Crises,’’ 3 
Labor Law Journal 589 (September, 1952), for 
a discussion which uses this technical difference 
between becoming a member of the union and 
paying dues in an attempt to discredit the steel 
companies’ resistance to the union shop and 
completely ignores the taxing or tribute-paying 
aspect of the compulsory payment of dues. 


Right to Work 


3 Twenty-six states have some limitation on 
closed shop and union security provisions, but 
only 13 of these 26 states have what may prop- 
erly be termed ‘“‘right to work’’ provisions 
protecting the individual's right te work re- 
gardliess of union membership. (4 CCH Labor 
Law Reports (4th Ed.) § 40,355.) 

*Labor Management Relations Act, 1947, Sec. 
14(b). This section clarified the validity of 
such state laws which had been {tn doubt under 
the original NLRA (2 CCH Labor Law Reports 
(4th Ed.) {§ 4540). The 1951 amendments to the 
Taft-Hartley Act did not change Sec. 14(b). See 
2 CCH Labor Law Reports (4th Ed.) 4501-4600 
for a discussion of the amended union security 
provisions of the Taft-Hartley Act. 

5 Lincoln Federal Labor Union No. 19129 v. 
Northwestern Iron and Metal Company, 16 
LABOR CASES { 64,898, 335 U. S. 525 (1949); 

(Continued on following page) 
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What Is a “Right to Work” Law? 


It is a constitutional guarantee in five 
states.—Five of the 13 states having “right to 
work” legislation guarantee in their consti- 
tutions that no person shall be denied the 
opportunity to obtain or retain employment 
because of membership or nonmembership 
in a labor organization, while the other 
eight states having such legislation make 
this guarantee by legislative action alone. 
It is a constitutional guarantee in Arizona, 
Arkansas, Florida, Nebraska and South 
Dakota. Georgia, lowa, Nevada, North 
Carolina, North Dakota, Tennessee, Texas 
and Virginia also have such legislation, 
making a total of 13 states.* 


Major provisions.~-The one major pro- 
vision found in all right-to-work legis- 
lation is that no person shall be denied 
employment because of nonmembership in 
a labor union or organization. 


Some states spell out what they mean by 
labor union or organization. For example, 
the Georgia law says: “The term ‘Labor 
Organization’ means any organization of 
any kind, or any agency or employee repre- 
sentation committee or plan, in which em- 
ployees participate and which exists for 
the purpose, in whole or in part, of dealing 
with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of em- 
ployment, or conditions of work.” Arizona, 
Nebraska and Nevada used the same defi- 
nition, word for word, while the Texas and 
other state definitions are very similar. 


Arkansas, Georgia, North Carolina, Ten- 
nessee and Virginia also provide that an 
individual shall not be required to pay dues, 
fees or any sum of money whatsoever to a 
labor organization as a condition of employ- 
ment or continuation of employment. That 
this is not a superfluous provision is indi- 
cated by the experience of Nevada and 
North Dakota where, in the absence of such 
provisions, the attorneys general of these 
states ruled that the’ required payment of 
union dues or their equivalent does not 
violate their right-to-work laws." 


Penalties for violations.—The usual pro- 
vision is that it is unlawful for an employer 
and a labor organization to make any 
contract providing for compulsory union 
membership in any form. However, the 


North Carolina, Tennessee, Texas and Vir- 
ginia laws did not apply to current contracts 
until the time came for their renewal or 
extension. 

The penalties provided for violations of 
the acts vary. In most states a violation 
is a misdemeanor punishable by fine and 
imprisonment. In some states these go 
up to $5,000 and 12 months in jail. In 
Tennessee each day of violation may be 
considered a separate offense. Other states 
provide milder punishments. 

Arizona, Georgia, lowa and South Dakota 
provide for enforcement by injunction. 

Arizona, North Carolina and Virginia 
permit suits for damages, by a person denied 
employment because of nonmembership in 
a union, against both the employer and 
union. 


How Does It Work in Practice? 


Opinions of labor commissioners divided. 
—The Missouri State Chamber of Com- 
merce asked the labor commissioners of 
13 states which have right-to-work laws 
how they were working out in practice. 
It was found that the opinions were very 
divided, some of the commissioners show- 
ing an obvious bias against the theory of 
such laws. 

However, some commissioners gave de- 
scriptive statements of how their laws are 
actually working: 

“The law is in full effect in Georgia and 
is working in a very harmonious manner.” 

The South Dakota deputy commissioner 
wrote: “This law has been in effect since 
1947, There has been no difficulty with it 
whatever and no court litigation. The labor 
unions have acquiesced in the plain meaning 
of the law and have not, to our knowledge, 
attempted to set up closed shops, union 
shops, or agency shops.” 

The North Dakota deputy commissioner 
described the situation there as follows: 
“The effect of the law seems to be to make 
employers reluctant to sign union shop 
agreements or any kind of agreements con- 
taining union security provisions. Organ- 
ized labor is very much in favor of a repeal 
of the law. In fact, they fought it bitterly 
before it was enacted and they referred it 
to the people under our referendum statute. 
However, the people voted in favor of ac- 


(Footnote § continued) 

Algoma Plywood & Veneer Company v. WERB, 

16 LABOR Cases { 65,013, 336 U. S. 301 (1949). 
*4 CCH Labor Law Reports (4th Ed.) { 41,025 

under the respective state sections. 


14 CCH Labor Law Reports (4th Ed.) § 49,220, 
and letter dated July 8, 1952, from the North 
Dakota Attorney General to the deputy labor 
commissioner. 
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cepting the law as enacted by our legis- 
lature.” 

“The acceptance of this Law in the State 
of Virginia has been good so far as the 
employers are concerned and bad so far as 
the unions are concerned.” 


Are They Constitutional? 


Majority opinion of United States Su- 
preme Court upheld them on every count. 
—In 1949 the United States Supreme Court 
in the Lincoln Federal Labor Union case 
upheld the right-to-work laws of Nebraska 
and North Carolina on about every count 
upon which they might be challenged.* Jus- 
tice Black, in writing the majority opinion, 
ruled: 

(1) They do not abridge freedom of 
speech; (2) the right to assembly does not 
include the right to drive others from em- 
ployment; (3) they do not unconstitution- 
ally impair obligations of contract; (4) they 
do not deny equal protection of the law to 
unions as against employers and nonunion 
workers; (5) they do not deny liberty with- 
out due process of law; and (6) states have 
power to legislate against what are found 
to be injurious practices in their interna! 
commercial and business affairs so long as 
their laws do not run afoul of some specific 
federal constitutional provision or of some 
valid federal law. 


Justice Frankfurter’s concurring opinion 
cites factual arguments.— While Justice 
Frankfurter in his concurring opinion in 
the Lincoln Federal Labor Union case does 
not personally pass on the desirability of 


right-to-work laws, he does uphold the 
rights of states to pass such laws and cites 
arguments in favor of them. 

Justice Frankfurter quoted the United 
Nations Declaration of Human Rights to 
the effect that “no one shall be compelled 
to belong to an association.” He pointed out 
that the experience of labor unions in Great 
Britain and Sweden has been that it is not 
desirable or necessary for them to make, 
“uncompromising demands for contractually 
guaranteed security.” Justice Brandeis was 
also quoted in opposition to the closed shop 
as follows: “It need not include every 
member of the trade. Indeed, it is desirable 
for both the employer and the union that 
it should not. Absolute power leads to ex- 
cesses and to weakness mt 

Justice Frankfurter concluded that it 
should be up to the voters of the state to 


have the final decision on such legislation. 
He pointed out in a footnote that in 1948 
the voters of Maine, Massachusetts and 
New Mexico did vote down right-to-work 
legislation while right-to-work bills have 
been rejected by the legislatures in Con- 
necticut (1939 and 1947), Kansas (1939 
and 1945), Kentucky (1946), Massachusetts 
(1947), Minnesota (1947), Mississippi (1942, 
1947 and 1948), Missouri (1945), New 
Hampshire (1945), Ohio (1947) and Utah 
(1947). As for the 1945 Missouri proposed 
legislation on the subject (S. B. 144), it was 
referred to the Senate Judiciary Committee 
and went no further. 


Are They Sprecding? 


History of growth.—The first current 
right-to-work constitutional amendment was 
apparently approved by the voters of Florida 
in 1944 after initiation by the legislature 
in 1943. It was followed by a 1945 act in 
South Dakota, which was amended in 1947. 
In 1946 the people of Arizona and Nebraska 
adopted similar constitutional amendments. 


In 1947 a great spurt of growth came 
with such laws or constitutional amend- 
ments being adopted by Arkansas, Georgia, 
Iowa, North Carolina, North Dakota, South 
Dakota, Tennessee, Texas and Virginia. 


Then followed a period in which atten- 
tion centered on the Taft-Hartley Act and 
action in Washington. In Missouri the 
Madison Act providing for strike votes was 
repealed, but efforts to repeal the King- 
Thompson Public Utility Act failed. 


Recent revival of interest—Nevada re- 
cently revived interest in right-to-work laws 
by adopting one which became effective on 
March 14, 1951. 


Since Nevada enacted its law, nationwide 
labor disputes over the union shop in the 
steel and other industries have intensified 
the search for means of curbing the ex- 
cessive powers of unions over individual 
workers. Right-to-work laws are well worth 
considering in this search and are being 
considered in several states at the present 


time. [The End] 


(Editor’s Note: . Nevada extended its 
right-to-work law by passing an initiative 
proposal in the November 4 general elec- 
tion. The new statute outlaws all com- 
pulsory union membership contracts, It 
authorizes injunctions to enforce other pro- 
visions against strikes or picketing to force 
contrary agreements.) 


* Cited in footnote 5. 
Right to Work 
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Union Contract Escalator Clauses 
Hit by New BLS Price Index 


Though the compilers of statistics may 
love them, the neatly deployed battalions of 
figures that make up most statistical tables 
are widely looked upon with fear and timid- 
ity and sometimes downright distrust. Gov- 
ernment statistics, which sometimes vary 
from bureau to bureau, have earned a repu- 
tation for being especially vulnerable to 
doubt. There are, of course, exceptions. 
An outstanding one is the Consumers’ Price 
Index of the Bureau of Labor Statistics of 
the United States Departmert of Labor 
which is America’s most widely used yard- 
stick for measuring the so-called “cost of 
living.” 

Everyone is interested in the cost of liv- 
ing and millions depend upon the Consum- 
ers’ Price Index, as published periodically 
in daily newspapers, to learn whether it is 
going up or down. 


Management and labor have a much better 
reason than curiosity for watching the index, 
because it plays an important role in collective 
bargaining negotiations. More than 3,000,000 
workers have their wages geared to it by 
contract. Other union agreements contain 
wage-reopening clauses which recognize in- 
dex changes as a reckonable factor. 


All this is well known. The subject is 
presently newsworthy, however, because, 
effective January 1, 1953, the index is being 
drastically revised. Some apprehension has 
been expressed as to whether the new “Re- 
vised Consumers’ Price Index,” which the 
1953 edition is called, will outmode and, ir 
some instances, invalidate existing escalator 
cost-of-living clauses in union contracts. 


Examination of the announcement of the 
new index by Ewan Clague, Commissioner 
of the Bureau of Labor Statistics, coupled 
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with a look at the pertinent clauses in typi- 
cal contracts indicates that some difficulty 
will be encountered. 

The Ford Motor Company contract, a 
representative one, states in part at Article 
IX, Section 1 (a): 

“Continuance of the Cost of Living Al- 
lowance shall be contingent upon the con- 
tinued availability of official monthly Bureau 
of Labor Statistics Consumer’s Price Index 
in its present form and calculated on the 
same basis as Index for July, 1950, unless 
otherwise agreed upon by the parties.” (5 
CCH Lasor Law Reports (4th Ed.) ¥ 53,160.) 

Since the index in its two current forms 
is being discontinued, that clause would 
appear to make the cost-of-living formula 
in the contract inoperative until renegoti- 
ated in line with the revision. The commis- 
sioner’s announcement states: 

“The two indexes now being issued—the 
interim Adjusted Index and the Old Series 
—will be published for all months in 1952, 
ending with the index for December, 1952, 
to be issued in January 1953. The revised 
index only will be issued for the month of 
January 1953 and thereafter. The revised 
index will be based on the average of the 
years 1947-49 as 100. Therefore, the index 
numbers will read about 115 (on the 1947-49 
base) instead of about 190 as at present (on 
the 1935-39 base).” 

Provision was included in the plan to 
avoid union-contract difficulty, however. 
The announcement explains that “for the 
convenience of users who have contractual 
arrangements using indexes on the base of 
1935-39 = 100, the Bureau will publish during 
1953 the U. S. all-items index and all-items 
indexes for 20 cities on that base, as well as 
on the 1947-49 base.” ; 

Because it is the all-items figure that is 
critical in the Ford contract and the many 
others like it, it would appear that man- 
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agements and unions have at least until the 
end of 1953 to come to an agreement on 
application of the revised index to their 
contractual needs. However, since the BLS 
has explained that the 1935-1939 all-items 
figures will be obtained by converting 
revised-index figures to the old base, and 
since the elements of the new base are in 
some respects different from the old one, 
bargainers would seem to have grounds for 
challenging the applicability of the “saving” 
feature of the new system to existing 
contracts containing a clause similar to the 
one in the Ford contract quoted above. 
Eventually of course all contracts will have 
to be changed to fit the new index. 


The new Revised Consumers’ Price Index 
represents a complete alteration in cover- 
age and content reflecting changes in public 
consumption patterns and advances in statis- 
tical techniques. Basically, however, it will 
be what it has always been—an indication 
of the cost of a market basket filled with 
items purchased by moderate-income fami- 
lies in large cities. 

Probably the most important difference 
between the new index and its predecessors 
will be the shift in base years from 1935- 
1939 to 1947-1949. Officials of the Bureau 
of Labor Statistics have felt for some time 
that many facets of the national economy 
today bear only a distant relationship to 
their pre-World War II ancestors. 

Publication of the converted all-items 
figures on the 1935-1939 base alongside the 
revised index during 1953 will give manage- 
ment and union bargainers an opportunity 
to work out conversion factors of their own 
if they cannot agree to accept those fur- 
nished by the bureau. Some contracts con- 
tain clauses which anticipated the index 
change and made provisions for meeting the 
problem. For example, the Dow Chemical 
Company contract contains this clause: 


“Should the Bureau of Labor Statistics 
change the manner of computing the Index 
during the life of this agreement, the parties 
will meet and agree upon a conversion 
factor which will fairly adjust the presently 
agreed upon base to a comparable figure in 
line with the new method. . . .” 


In recent years the escalator clauses have 
resulted in pay boosts in many industries 
which exceeded regular productivity in- 
creases. An idea of their importance can 
be obtained by a glance at what has hap- 
pened to wages in the automobile industry. 
Business Week, for November 29, 1952, 
reports that in mid-1948 an average auto 
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worker earning $1.60 an hour was being 
paid five cents an hour as a cost-of-living 
bonus. By year’s end in 1952 his total 
earnings were $1.95 per hour. Cost-of-living 
raises accounted for 25 cents an hour of 
the increase, while regular pay had gone 
up only 15 cents an hour during the period. 


Since any substantial lowering of prices 
in the future would immediately result in 
reduction of the 25-cent cost-of-living cush- 
ion, officials of the UAW-CIO have recently 
asked automobile manufacturers to transfer 
a substantial portion of the sum to regular 
productivity pay, thus protecting the increase 
against the general business recession which 
some economists predict will begin late in 


1953. 


Conflicting Views on FLSA 
Go to Supreme Court 


Certiorari was granted last month by the 
United States Supreme Court in two con- 
flicting cases involving coverage of con- 
struction workers under the Fair Labor 
Standards Act. 


In Alstate Construction Company v. Tobin, 
Dkt. No. 296, the Third Circuit held (21 
Lasor Cases { 66,868) that off-the-road em- 
ployees of a construction company who pro- 
duce material for repairing and maintaining 
existing interstate highways are engaged in 
production for commerce within the mean- 
ing of the Fair Labor Standards Act and 
are therefore subject to its provisions. 

It had been previously established that 
the act does not apply to workers engaged 
in the original construction of interstate 
highways, In its argument before the Third 
Circuit, the employer admitted that those of 
his employees who actually applied the ma- 
terial he manufactured were subject to the 
act. He contended, however, that employees 
in the plant did not have “such immediacy 
of participation in interstate commerce so as 
to bring them within its coverage.” The 
court overruled this contention and cited 
Roland Electrical Company v, Walling, 10 La- 
Bor Cases § 51,219, 326 U. S. 657 (1946) as 
its authority. The following language of 
the Supreme Court in Roland was quoted: 


“This does not require the employee to 
be directly ‘engaged in commerce’ among the 
several states. This does not require the 
employee to be employed even in the pro- 
duction of an article which itself becomes 
the subject of commerce or transportation 
among the several states. It is enough that 
the employee be employed, for example, in 
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an occupation which is necessary to the 
production of a part of any other ‘ariicles 
or subjects of commerce of any character’ 
which are produced for trade, commerce or 
transportation among the several states.” 

In Thomas v. Hempt Brothers, Dkt. No. 
410, the Pennsylvania Supreme Court held 
(21 Lapor Cases { 67,038) oppositely in a 
substantially similar case. Each of the two 
cases turned on the courts definition of the 
FLSA clause prescribing coverage of em- 
ployees engaged “in commerce or the pro- 
duction of goods for commerce” on an 
interstate basis. 


The Pennsylvania court considered and 
rejected the reasoning and result of the 
Alstate case. It held instead that workers 
‘at a stone quarry who produce and process 
materials for local use in the repair and 
maintenance of instrumentalities of com- 
merce, such as interstate highways, rail- 
road tracks and airports, are not engaged 
in the production of goods for commerce or 
in a process or occupation closely related 
and directly essential to such production. 


The Roland case, depended upon by the 
Third Circuit in Alstate, was held not in 
point. Instead the state court cited and 
followed the Tenth Circuit’s ruling in E. C. 
Schroeder Company, Inc. v. Clifton, 10 Lasor 
Cases ¥ 62,938, 153 F. (2d) 385. It was 
there held that workers in a quarry who 
excavated and processed stone for local use 
on a highway and a railroad, both interstate 
instrumentalities, were outside the act for 
the reason that “in order to be engaged in 
commerce within the scope of the Act, the 
employee must be actually engaged in the 
movement of commerce or the service which 
he performs must be so closely related to it 
as to be for all practical purposes a part 
of it.” 


Presumably, in granting certiorari in the 
two cases, the Supreme Court has accepted 
the job of resolving the conflict between 
them. The trend in such cases, particularly 
in the federal courts, has been generally in 
the direction of holding employees covered 
by the FLSA unless they are clearly exempt 
or unless they are clearly not engaged in 
interstate “commerce or the production of 
goods for commerce.” It will be interesting 
to see whether the Supreme ‘Court follows 
or reverses that trend. 


ILGWU Urges Stiffening 
New York Minimum Wage Bill 


Minimum wage legislation being consid- 
ered by the New York legislature is good 


but not good enough, according to the In- 
ternational Ladies’ Garment Workers’ Union. 
Lazare Teper, ILGWU’s director of re- 
search, made known the union’s views re- 
cently in a statement to the Joint Legislative 
Committee on Industrial and Labor Condi- 
tions of the legislature. 


The wage bill, the spokesman said, is 
sound in principle in that it aims to estab- 
lish a floor under wages paid in New York 
for employees without regard to sex and 
to provide machinery for raising such mini- 
mums by administrative action. It would 
speed up readjustments in wages, too slow 
at present, and spread the minimum pay 
idea to areas where no such standards are 
presently fixed by law, he added. 


Despite its good points, however, Mr. 
Teper pointed out, the bill before the com- 
mittee has many shortcomings. These were 
described as follows: 


(1) The statutory minimum wage should 
be set at not less than $1 per hour. (The bill 
prescribes a minimum of 75 cents per hour.) 


(2) Minimum wage standards should be 
applicable to all employment in the state— 
whether industrial, commercial, service, farm 
or governmental. (The bill excludes farm 
workers, state and municipal employees and 
employees covered by the federal Fair Labor 
Standards Act.) 


(3) Exemptions from the legal minimum 
wage in the case of learners, apprentices 
and handicapped workers or for executive, 
administrative or professional personnel should 
be safeguarded by proper legislative stand- 
ards, (The bill empowers the industrial 
commissioner to regulate these exemptions 
but provides no guides for making such 
regulations.) 


(4) The proposed law should not provide 
any exemptions from the legal minimum 
wages solely on account of age. (The bill 
permits exceptions from the prescribed rates 
in the case of employees who have not 
reached the age of 18.) 


(5) The proposed law should permit the 
appointment of as many wage boards as 
may be needed at any one time for the 
promulgation of higher minimum wage 
scales or standards in excess of the statu- 
tory minimum. (The bill establishes a single 
wage board.) 


(6) The proposed law should provide for 
the payment of time and one-half for all 
hours worked in excess of 40 per week. 
(The bill contains no provision for overtime 
pay for more than 40 hours work.) 
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In presenting his objections to the com- 
mittee, the ILGWU representative also fur- 
nished specific suggestions as to the language 
that he said should be incorporated in the 
draft bill to achieve the result wanted by 
the union. 


Union Gets Dual Wage Boost; 
Company Misread Tricky Contract 


The company and the union entered into 
a contract providing that hourly wage ad- 
justments would be made annually based 
upon the average comparable wages paid 
to other firms located in the same area. 
When the parties entered into a new con- 
tract the provision for wage adjustment was 
retained and a new one added. This pro- 
vided: 


“In addition to the above provisions, cost 
of living adjustments shall be made . . . .” 


Trouble arose when the employer insisted 
that the employees were entitled to an in- 
crease in pay under the earlier clause only 
when the computation of wages paid to other 
firms in the area showed that an increase 
was called for exceeding that which the 
company had previously granted through 
the cost-of-living allowance. The union de- 
manded both increases. 


The parties agreed to let an arbitrator 
resolve the argument. It was contended on 
behalf of the employer that the contract 
was ambiguous and that the intent of the 
parties had been to grant only the larger of 
the two increases—not both of them. An 
equitable estoppel against the union was 
asked for. The union relied on the language 
of the contract and insisted that it was 
not ambiguous. 


The arbitrator agreed with the union. ““To 
sustain the employer’s position,” he ruled, 
“it would be necessary to hold that 
the parties had entered into an agreement 
wholly different from the agreement so 
clearly set forth in writing. . . . By adopt- 
ing the employer’s contention, the arbitrator 
would be forced to reform, not interpret, 
the contract. This he has no power to do.” 


CIO Demands End 
to Federal Wage Controls 


Organized labor has been beating the 
drums recently to get rid of all federal wage 
controls. The CIO gave impetus to the 
demand at its recent national convention 
at Atlantic City, New Jersey, by adopting 
a major policy resolution on the subject. 


Wages .. . Hours 


The crisis in the government's wage ad- 
ministration program which followed Presi- 
dent Truman’s granting the full $1.90 a day 
increase to coal miners appears to have 
passed, however, without the demise of the 
wage control program. : 


The text of the resolution which contains 
an interesting commentary on the state of 
the nation from the CIO’s point of view 
is as follows: 

“The national 
economy has been 
in a state of pre- 
carious balance dur- 
ing the past year. 

Despite price reduc- 
tions in raw mate- 
rials and wholesale 
markets, consumer 
prices have crept up 
to about 12% above 
pre-Korean levels. 


“Although high 
national levels of 
employment and 
production have 
been maintained, 
some signs of eco- 
nomic weakness 
persist. Defense 
and defense-related sectors of the economy 
continue to show strength, while consumer 
goods industries refiect the uneasy trends 
of consumer spending. 

“Defense expenditures are now scheduled 
to level off in the coming months and to 
decline in 1954 and 1955. But they will re- 
main relatively high for many years, And 
the outbreak of new hostilities anywhere in 
the world may necessitate additional govern- 
ment spending for national defense and give 
rise to renewed inflationary pressures. 


“The economic scene can shift rapidly in 
the event of further communist aggression. 
The crisis that followed the Korean out- 
break can be repeated—speculation, business 
hoarding, scare buying and price gouging. 
Our post-Korean experience—when we 
waited over two months for Congress to 
pass a stabilization law and many additional 
months for administrative machinery to be 
established —- demonstrated the importance 
of being prepared to curb inflation as soon 
as it appears. 

“Our government is not now prepared for 
such a development. The Defense Produc- 
tion Act was inadequate when it was enacted 
in September 1950, more than two months 
after the Korean war began. Since then 
it has been so mutilated by the Republican- 
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Dixiecrat combination in Congress as to 
render it wholly ineffective for the control 
of inflation. 

“It is impossible under the Act to curb 
speculation on the commodity exchanges 
where key raw materials are bought and 
sold. No effective control of food prices is 
possible under this law, Federal rent con- 
trol has been abandoned except in some 
critical defense housing areas or in localities 
that have requested continued controls. The 
Capehart and Herlong amendments provide 
not for price controls but for price escalation. 


“Less than half of the cost of ijiving is 
now under effective controls, as a result of 
the Act’s exemptions and OPS suspensions. 
Completion of the planned suspension pro- 
gram will leave about one-third of the cost 
of living under effective control. Cuts in 
Congressional appropriations of funds have 
resulted in considerable reductions in the 
OPS staff. 


“No genuine effort has been made by the 
Federal Reserve Board to check the expan- 
sion of bank loans to business, although the 
rapid extension of credit for inventory- 
accumulation and speculation fired the en- 
gines of post-Korean inflation, Consumer 
and housing credit, on the other hand, was 
controlled by the Board without much flexi- 
bility or concern for the needs of low and 
middle income families. Now, under the 
terms of the Act’s 1952 amendments, those 
controls have been removed. 


“While price controls are in the process 
of liquidation and controls of materials are 
being eased, wages and working conditions 
are still controlled by the Wage Stabiliza- 
tion Board. About one-sixth of the wage 
increases ruled upon by the Board have 
been modified or denied. There is a back- 
log of some 12,000 cases—many of them as 
much as a year old. Even workers in in- 
dustries whose prices are exempt or sus- 
pended from price control find their wages 
and working conditions subject to control 
by the Wage Stabilization Board. 


“There is no justification for maintaining 
wage stabilization under current conditions. 
When organized labor accepted wage sta- 
bilization, it made emphatically clear that 
wage stabilization can be tolerated only as 
part of a comprehensive over-all stabiliza- 
tion program. Such a program does not 
exist today. 


“The government must, however, be pre- 
pared to protect the economy against the 
possibility of new inflationary pressures. 
We must not permit another wave of infla- 
tion to engulf us. The government must 


be prepared to act whenever inflationary 
pressures arise—without a repetition of the 
legislative and administrative delays that 
occurred after the Korean outbreak. Yet 
such feeble price controls as now exist are 
scheduled to terminate, under the present 
law, on April 30, 1953; and production con- 
trols are due to end on June 30. 


“The next Congress should enact leg- 
islation to provide for a comprehensive 
economic stabilization program—direct and 
indirect controls—to be retained on a 
standby basis and to be put into effect 
whenever inflationary pressures so require. 


“Now therefore be it resolved: 


“The CIO calls upon the administration 
to suspend wage controls. 


“The CIO urges the new Congress to 
enact legislation that will make possible effec- 
tive and comprehensive anti-inflation con- 
trols—to be retained on a standby basis and 
to be put into effect whenever inflationary 
pressures so require. We urge that, in the 
meantime, rent control and selective con- 
trols on the prices of those raw materials 
still affected by defense production pressures 
be maintained until those pressures subside. 


“The CIO urges the government to main- 
tain priority and allocation controls over 
raw materials so long as they are in short 
supply, and calls upon the Congress to re- 
new the legislative authority for produc- 
tion controls.” 


DiSalle Succeeds Putnam; 
WSC Replaces WSB 


Michael V. DiSalle has been appointed 
by President Truman as Economic Stabili- 
zation Administrator. He succeeds Roger 
L. Putnam who resigned. 


The Wage Stabilization Board has been 
replaced by the Wage Stabilization Com- 
mittee, which will function under Mr. Di- 
Salle. Charles C. Killingsworth was made 
chairman of the committee. He had been 
chairman of the board since the recent 
resignation of Archibald Cox. 


First official action of the new WSC in- 
cluded the adoption of all of its predeces- 
sor’s directives. Personnel and property of 
of the board were taken over by the com- 
mittee. The controversial $1.90 a day wage 
increase for the coal mining industry, which 
caused the upheaval in the wage administra- 
tion program, was approved by official reso- 
lution. 
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Decisions of Courts and 
Administrative Agencies 


FRESH VIEWPOINT on the whole 

problem of picketing came to light re- 
cently when Circuit Judge Miller of the 
Wayne County, Michigan, Circuit Court 
found as a fact that a nation-wide agree- 
ment exists among members of all unions 
that no union man will cross any picket 
line, no matter by whom instituted. This 
agreement was held to be violative of 
Michigan law. 

The case has several other interesting facets. 
The controversy arose when certain em- 
ployees of a Detroit ladies’ apparel chain 
resisted the blandishments of organizers of 
a local of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and 
Helpers of America which has a million-plus 
membership. There was no dispute between 
either the company and the union or the 
company and its employees, The employees 
involved were not, and had expressed no 
desire to be, members of the union. 

Having failed in its effort to organize the 
employees, the union representatives said to 
them substantially: “You boys better join 
up or we'll drop the boom on you.” Within 
a few days the “boom” fell and the company 
was picketed. Forty-two men and ten cars 
did the picketing. Besides the picket line 
at the plant, cars containing pickets followed 
each company truck as it was dispatched. 
The trailing car followed the truck wherever 
it went, and at each of its stopping points 
the company truck was picketed. This pre- 
vented union members from unloading or 
loading merchandise from or into the truck. 
Some violence was found to have occurred 
and in each instance the pickets were the 
aggressors, 

The court enjoined the picketing, holding 
it to be coercive and illegal (Winkleman 
Brothers Apparel, Inc. v. Local Union No. 
209, IBT, 22 Lasor Cases { 67,262). 

To the union’s contention that the court 
was without jurisdiction to decide the dis- 
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pute because the employer was engaged in 
interstate commerce and exclusive jurisdic- 
tion had been vested in the NLRB, the 
opinion said: 

“First: The jurisdication of state courts 
is supported by the decisions of all appellate 
courts in the country, including the United 
States Supreme Court. Second: Congress 
has delegated no such power to the National 
Labor Relations Board. Third: Congress 
could not make such a delegation of judicial 
power to a nonjudicial body. Fourth: If 
the National Labor Relations Board were 
a court, it would be a denial of due process 
to give it this exclusive power as it is now 
organized. It is located in Washington. There 
are many cases such as this in all parts of 
the country. They are all emergency cases 
threatening irreparable injury and demand- 
ing the speediest possible trial. . . . The 
nature of the issues in such litigation de- 
mands local courts, easy of access. To give 
sole jurisdiction over them to a single tri- 
bunal hundreds or thousands of miles away 
would amount to a denial of justice, equal 
protection of the law, and due process of 
law, because of distance, delay, and expense.” 


The court very caustically dismissed the 
union’s contention that the picketing was an 
exercise of the right of free speech and 
therefore “lawful and untouchable.” “If it 
were not tragic,” the court commented, “that 
such arguments are advanced by lawyers of 
skill and experience, it would be as comic as 
to argue that two and two make ten, or that 
the law of gravitation has been repealed. . . . 

“The really vital piece of speech in this 
case is what was printed on the placards 
carried by the pickets, and what they said 
was, in substance, that .. . [the company’s] 
truck drivers do not kelong to the Union. 
The importance of this language does not lie 
in the communication of information to others, 
except in the very special sense that it 
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performs the function of a social electric eye 
in detonating the social atomic bomb of the 
universal agreement not to cross the Union’s 
picket line, wherever that picket line might be.” 


The argument that the employees enjoyed 
higher wages because of the union’s activity 
also failed. The court reasoned: “Some say 
rising prices have compelled increasing wages, 
and some say the increasing wages have 
raised prices. Both are probably right, to a 
degree. One thing is certain. The unions 
alone have not brought about high wages, 
and they are not even the principal cause. 
The world has been caught in a vast eco- 
nomic upheaval in which they have been 
actors, but not determining factors. This 
argument is not legal, is not based on evi- 
dence, and is not cognizable by a court.” 


The Winkelman case is probably destined 
to incite wide comment. The most con- 
troversial element would seem to be the 
following novel finding of fact: “This testi- 
mony establishes the existence of a nation- 
wide agreement among members of all 
Unions that no Union man will cross any 
picket line, no matter by whom instituted. 
The existence of this agreement is estab- 
lished by undisputed testimony.” 


The breadth of this finding makes it 
readily vulnerable to criticism when the 
“undisputed testimony” upon which it is 
based is examined. 


(1) A Winkelman supplier testified that 
his contract with the same union forbade 
crossing the picket line to make deliveries. 
The contract was not in evidence but a 
printed blank form of the standard union 
contract was admitted. It contained an 
express agreement on the part of the em- 
ployer that he would not ask his employees 
to cross picket lines. 


(2) A union steward in the employ of the 
supplier testified that no union man would 
cross any picket line. 


(3) Another supplier corroborated the 
statement of the first, but the opinion does 
not point out what his testimony contained. 


(4) The union put only one witness on 
the stand—its business agent. The court, 
after criticizing him for being an uncoopera- 
tive witness, indicated that much reliance 
was placed upon his testimony in establish- 
ing the existence of the nationwide con- 
spiracy. The lengthy opinion is silent, 
however, as to the connection between the 
business agent’s testimony and the unique 
finding of fact. 


The industries we have to go to when 
they want a price increase make their 
books available very quickly, but 
when we're trying to figure out a 
price decrease, we have the darn- 
dest time finding their accounts and 
their ledger sheets. They were lost 
in a fire, or the treasurer took them 
to Europe, and everything else.— 
Former Price Stabilizer Tighe Woods. 


That is the evidence which led the court ° 


to say: “The evidence in this case estab- 
lishes the existence of this universal agree- 
ment, and the courts must take cognizance 
of it and pass upon its validity.” While 
Judge Miller might reasonably have con- 
cluded that there was such an agreement 
among all members of the teamsters’ union, 
or at least those members working under 
contracts containing the standard clause 
prohibiting picket-line crossing, his exten- 
sion of the finding to include “members of 
all Unions” would seem to be tenuous, It 
could also be pointed out that no contract 
containing the clause in question was in 
evidence. Only parol evidence, so far as 
the opinion reveals, was before the court 
to prove that the clause was operative in 
any agreement actually in force. 


Having established the existence of the 
agreement, the court indulged in a com- 
ment which could lead some readers of the 
opinion to conclude that he was not com- 
pletely free of antiunion sentiment: 


“In this case the defendant . . . [busi- 
ness agent] testified that in his opinion it 
would be justifiable for the International 
to picket those dealing with the United 
States in the matter of farm loans in such 
a way as to prevent the delivery of grain 
to the United States as security for those 
loans. In brief, if carried to the logical 
limits that are claimed for it, there is 
nothing in the country that is untouchable 
by the power of these organizations, which 
are secret, which account to no one, and 
are organized under no law except the com- 
mon law rule permitting people to freely 
contract. The power of the courts, backed 
by the people of the United States, is the 
only power which stands between those 
people and despotic rule by a hidden gov- 
ernment. Since I have sat on the Circuit 
Bench I have seen the Circuit Court of 
Wayne County picketed by double picket 
lines parading around the County Building 
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in opposite directions. I have seen the 
corridors of the County Building jammed 
to suffocation by mobs which all but ren- 
dered it impossible for Circuit Judges to 
get to their courtrooms, and I have seen 
the courtroom of the late Judge Allan 
Campbell packed with a threatening crowd 
for the express purpose of intimidating him 
in his official action.” 


It is difficult to determine from the opin- 
ion what the statement of the defense 
witness and the earlier picketing incidents, 
however reprehensible, had to do with the 
principal case. 


The court next ruled that the agreement 
created a monopoly in violation of Michi- 
gan’s antitrust statute. Harper v. Brennan, 
9 Lazsor Cases { 62,648 (1945), which held 
that a union may not picket to enforce con- 
tract provisions which are void because 
they give power to create a monopoly, was 
cited in support. Consumers Sand and Gra- 
vel Company v. Kalamazoo Building and Con- 
struction Trades Council, 14 Lapor CASES 
7 64,530 (1948), holding that peaceful pick- 
eting conducted for an unlawful purpose 
may be enjoined, was also cited. Judge 
Miller backed his ruling with the same 
statute cited in the Consumers case. The 
statute makes it unlawful to force or at- 
tempt to force any person to become a 
member of a union. Picketing was resorted 
to in that case under substantially the same 
circumstances and for the same reason as 
in the principal case. 


The injunctions imposed on peaceful pick- 


_ eting in these and other state cases (Mich- 


igan and several other states have no 
anti-injunction statutes), must run_ the 
gamut of Thornhill v. Alabama, 2 Lasor 
Cases 917,059 (1940), in which the United 
States Supreme Court declared that picket- 
ing was entitled to the same protection as 
speech under the First Amendment to the 
United States Constitution. To get around 
this obstruction state courts usually take 
refuge behind the Supreme Court’s later 
ruling in Giboney v. Empire Storage and Ice 
Company, 16 Lapor Cases {[ 65,062 (1949). 
There it was held that the right of free 
speech does not immunize even peaceful and 
truthful picketing where such picketing has 
an unlawful objective and that states have 
power to subject unions to antitrust lia- 
bility, affirming an injunction which had 
been upheld by the Missouri Supreme 
Court. 


Another Michigan local of the same union 
involved in the principal case was enjoined 
from picketing in Postma v. International 
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Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, Local 
Union No. 406, 22 Lasor Cases { 67,138 
(1952). There the Supreme Court of Michi- 
gan held that no rights under the federal 
Constitution are violated by the issuance of 
an injunction which restrains a union not 
representing any of the employees of the 
company involved from picketing at the 
employer’s premises where the evidence 
supported a conclusion that the primary 
purpose of the picketing was not the publi- 
cizing of unfair wage and working con- 
ditions at the company’s plant but was to 
compel employees to join the picketing 
union, Certiorari application to the United 
States Supreme Court was made on No- 
vember 13, 1952, The case is docketed as 
No. 446. 


These cases and others cited by Judge 
Miller appear to sustain the result in Winkel- 
man Brothers on its facts, but the reasoning 
employed in reaching that result seems un- 
necessarily complex and unorthodox. The 
interesting opinion ends with a series of cita- 
tions preceded by the following statement: 


“Inasmuch as this is not the opinion of a 
court of last resort, it would serve no pur- 
pose to discuss decisions of courts of last 
resort.” 


Anti-Communist Oath Fraud 
Earns Union Ouster by NLRB 


The National Labor Relations Board re- 
cently acted for the first time on the question 
of what to do about false anti-Communist 
affidavits filed under Section 9 (h) of the 
Taft-Hartley Act. The action came on the 
heels of the first conviction by a federal 
court of a union official for falsifying the 
affidavit. The NLRB struck one union from 
the list of those entitled to use Board ma- 
chinery and moved to decertify three others. 
The four locals were tied in with the fraudu- 
lent affidavit. 


Conviction of the union business agent 
in a New Jersey federal district court was 
the first such verdict and judgment out of a 
total of 232,000 individual affidavit filings on 
behalf of 25,935 local, national and inter- 
national unions. He was sentenced to five 
years’ imprisonment. 


The Board has consistently refused to 
investigate the authenticity or truth of non- 
Communist affidavits on the ground that 
the matter of falsification or fraud of affi- 
davits was one for the Department of Jus- 
tice. It also has held that compliance with 
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filing requirements is a matter for adminis- 
trative determination by the Board and is 
not litigable by parties in either a com- 
plaint or a representation case. 


Since the New Jersey perjury conviction 
of the union business agent, two federal grand 
juries in Ohio have indicted union officers for 
similar offenses. The indictment in each 
case contains two counts, one of falsely 
denying membership in the Communist Party 
and the other of falsely denying affiliation 
with it. Each count carries a maximum pen- 
alty of five years’ imprisonment or a $10,000 
fine or both. 


Arbitrator Backs Firing 
of Steel Walkout Leader 


The great steel-seizure dispute of 1952 
has long since been settled but a number 
of loose ends still dangle about to cause 
labor relations headaches for employers and 
unions. One such argument was settled 
last month by an arbitrator. 


When the government was forced by the 
courts to disgorge the steel industry and 
the strike that followed was ended, the 
back-to-work schedules for employees in 
one large company were extremely com- 
plex. One group of workers had to put in 
16 consecutive hours to get things going. 
Under their contract these men were en- 
titled to time and one half for the final 
eight hours. The union contended that 
all the employees in a particular group 
were entitled to the extra-hours advantage, 
whether or not the company thought it 
needed their services. When the company 
balked, the 89 employees involved stopped 
work, 


Various disciplinary punishments were im- 
posed on the strikers. The union agreed 
that the men had left work without justifi- 
cation and accepted the disciplinary action 
except in two cases where the men had been 
discharged. The grievance filed in one of 
these cases was the subject of the recent 
arbitration proceedings. 


The union’s contention was that it was 
discriminatory to single out certain men for 
severe punishment when the entire group 
was guilty of the same offense. The com- 
pany introduced evidence that the fired man 
had been warned after earlier commission 
of a similar offense and that he had been 
a ringleader in the instant walkout. 


In ruling that the discharge was justified, 
the arbiter said: “The plant in question is 
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generally known to be a very large steel 
mill, Steel is an important commodity at 
all times and a critical necessity in time of 
war. This country is involved in a de facto 
war of so-called ‘police action’ in Korea 
at this time. Moreover, the world situation 
is well known to be one in which steel 
and the products thereof are critically needed 
in the matter of re-arming forces all over 
the world to defend against possible Com- 
munistic aggression. One who participates 
in getting others out on strike under such 
circumstances, and in contravention of con- 
tractual undertakings, may fairly be thought 
of as having transgressed more severely 
than those persons who merely followed 
leadership. Even considerably more inter- 
ference with production in a factory involved 
with less critically important material might 
be regarded as involving less culpability.” 


Seniority and Bumping 


In a recent California arbitration case 
the employer had had the job title “mock-up 
mechanic” for four years. Two men hold- 
ing the title were engaged in making wooden 
mock-ups of instruments and parts. They 
also worked for long periods at duties in- 
volving woodworking, cabinet making and 
other carpentry. Employees holding the job 
“title maintenance leadman-—buildings and 
grounds” performed similar duties for rela- 
tively short periods of time except that they 
did no mock-up work. Neither job title had 
been formally agreed to by the company and 
the union involved, but tentative job de- 
scriptions prepared by the company listed 
all the duties involved under the title mock- 
up mechanic. 


The controversy arose when the com- 
pany’s need for mock-ups ended, and it 
unilaterally abolished the job title mock-up 
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mechanic. The arbiter was called upon to 
decide the question: Did the company vio- 
late the contract with the union when it 
ordered the two mock-up mechanics to exer- 
cise their bumping privileges or be laid off? 
Bumping (sometimes called backtracking) 
is defined in CCH Lazsor Law Reports 
(4th Ed.) {100 as “Exercise of seniority 
rights to displace junior employees by longer- 
service workers when business conditions 
require temporary layoffs or the discon- 
tinuance of departments or when a particu- 
lar job is sought.” 


Evidence presented by the company to 
the effect that the two men involved had 
spent 25 to 40 per cent of their working 
time on actual wooden mock-up operations 
was shown by the union to be in error. The 
union contended that only 5 per cent of 
the men’s time had been so spent. 


The arbiter held that the company did 
violate the contract by its unilateral action. 
He found that the cabinet-making and gen- 
eral carpentry duties had become a part of 
the job title mock-up mechanic. Therefore the 
company was not justified in abolishing the job 
title because the need for actual mock-ups 


had ended. 


A former arbiter’s award was offered by 
the company as precedent for a decision in 
its favor. The arbiter said: “... there is at 
least as yet no accepted common law estab- 
lished, with resultant binding judicial prece- 
dent, through ad hoc arbitration. Companies 
and unions seeking greater stability in con- 
tract interpretation therefore often avoid ad 
hoc determinations by an agreement upon 
some one arbiter as a permanent chairman 
or umpire; but in absence hereof, it cannot 
be expected that one arbiter will properly 
be considered bound by a prior contract 
interpretation which is felt to be either in- 
accurate or for some cause inapplicable to 
the different circumstances of a specific case.” 


In a Milwaukee arbitration dispute decided 
October 31 the question of seniority was 
again involved. There the company had 
employed a girl off and on for nearly ten 
years. The company had no contract with 
any union during the period. Shortly before 
a contract was entered into between the 
disputing union and the employer, she was 
let out for the last time. The company's 
reason for her dismissal was that a shift 
in methods had made the performance of 
her duties unnecessary. No one was hired 
to replace her. There was discussion of her 
status while the company and union were 
negotiating prior to reaching agreement, but 
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the contract was silent as to disposition of 
her case. 


The arbiter held that the contract did not 
apply to her and that its seniority provisions 
therefore gave her no protection. She was 
accordingly denied reinstatement. 


Supreme Court Hears 
Featherbedding Argument 


The United States Supreme Court is one 
of the most revered institutions in the land, 
which is as it should be. Over the years 
the opinions of the learned Justices have 
provided some of the most dynamic litera- 
ture in legal history. Most of the opinions 
are translated into scores of languages and 
are read by lawyers and government offi- 
cials throughout the civilized world. Not so 
widely distributed, however, nor so well 
known, are the behind-the-scenes arguments 
of the contesting attorneys on the basis of 
which the Court makes up its collective 
mind, 


Laymen are sometimes inclined to view 
the high Court’s sessions as unbendingly 
formal and therefore so detached from every- 
day life as to be impractical. That this is 
not so and that the Court is in fact intensely 
interested in cases presented to it, can be 
illustrated by a recent case argued before 
it which had not been decided at press- 
time. 


The case, NLRB v,. Gamble Enterprises, 
Inc., Dkt. No. 238, involves the practice of 
“featherbedding.” Featherbedding may be 
defined as a situation in which payment is 
sought for work that is not done or in which 
more work is done, or workers are used, 
than reasonably required for efficient opera- 
tion. In some instances the practice is out- 
lawed by the Taft-Hartley Act and other 
laws; in other instances it is not. The facts 
of the case as stated in the opinion of the 
Sixth Circuit (21 LApor Cases { 66,947), are 


as follows: 


“Since the decline of vaudeville the policy 
of the Palace Theatre has been to occasion- 
ally present traveling bands of national 
reputation called ‘name bands’ along with 
motion pictures. For many years prior to 
1947, it paid for a stand-by orchestra com- 
posed of nine local musicians whenever a 
name band was hired to play an engage- 
ment. When the Taft-Hartley Act was 
passed, on June 23, 1947, the Palace refused 
any longer to pay for a stand-by orchestra 
and notified the union of its refusal. No 
obiection was made at the time to this 
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More than 1,500,000 California 
workers are members of labor 
unions. They belong to more than 
3,300 union locals in the state. The 
majority of these locals, 2,697, are 
chartered by AFL international 
unions; 279 hold charters from the 
CIO and 379 are not affiliated with 
either of the two major federations. 
The combined membership of all 
union locals totaled 1,503,400 in 
July, 1952. Almost 40 per cent of 
California's union members are in 
the Los Angeles metropolitan area. 
About one third are in the San 
Francisco Bay area. 


policy and no demands were made by the 
union for employment. Between June 2, 
1947 and November 12 of that year, the 
Palace employed seven name bands without 
being required to pay for a stand-by orchestra. 


“In October of 1947, the union demanded 
that ‘the petitioner [theatre] hire a local 
orchestra every time the theatre employed 
a name band to play overtures, intermis- 
sions, and ‘chasers.’ Its demand was refused 
on the ground that the services of the 
orchestra were not needed, had no drawing 
power, and interfered with the operation of 
the theatre. At the time of the union de- 
mand the theatre had scheduled a perform- 
ance by a traveling band for November 20. 
This band was not permitted to fill its 
engagement because of . . . the constitu- 
tion and by-laws of the American Federa- 
tion of Musicians which prohibits a traveling 
member of the Federation from performing 
without the consent of the local, ‘unless the 
local house orchestra is also employed.’ ” 


The theatre then filed an unfair practice 
charge against the union with the National 
Labor Relations Beard. The trial examiner 
found that the union’s act came within the 
Taft-Hartley Act’s featherbedding provision, 
Section 8 (b) (6), but recommended dis- 
missal of the action on the ground that the 
contract between the theatre and the orches- 
tra was by its terms subject to the rules 
and regulations of the union. Therefore, the 
trial examiner ruled, the contract and not 
the union prevented the traveling orchestra’s 
performance. The Board affirmed the trial 
examiner’s ruling on the ground that the 
union’s act did not fall within Section 8 
(b) (6) because the local orchestra insisted 
on being permitted to play and, therefore, 
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did nothing more than seek employment, 
which was outside the coverage of the 
section. 


Section 8 (b) (6) of the Taft-Hartley Act 
states that “It shall be an unfair labor prac- 
tice for a labor organization or its agents 

. to cause or attempt to cause an em- 
ployer to pay or deliver or agree to pay or 
deliver any money or other thing of value, 
in the nature of an exaction, for services 
which are not performed or not to be per- 
formed.” 


The Sixth Circuit reversed the Board and 
held that the union’s action was within the 
prohibition of the section. The Supreme 
Court granted certiorari on October 13, 1952, 
and the case recently was argued before it. 


The following excerpts from the record 
of the argument indicate the extent to 
which members of the Court delve into a 
case while opposing attorneys exert their 
forensic skill in attempting to bring the 
Justices around to their respective points 
of view. 


Argument for the NLRB.—Attorney : May 
it please the Court, in our view of the text 
of Section 8 (b) (6) it distinguished between 
working and not working. We are 
told, however, that this Court has given a 
controlling legal definition to the word 
“work.” 


They say “Let us agree with you that 
‘services’ means ‘work,’ but this Court has 
said ‘work’ means exertion primarily for the 
benefit of the employer,” and they cite this 
Court’s portal-to-portal cases. . . . Refer- 
ring to this identical argument, this very 
definition of work, this Court [has] said: 
“It is timely again to remind counsel that 
words of’our opinions are to be read in the 
light of the facts under discussion. General 
expressions, transposed to other facts, are 
often misleading.” And. so the Court held 
that employment in a stand-by capagity was 
to be computed as part of the work week. 


Mr. Justice Reed: The same rule, I take 
it, you wouid apply to this statute? 


Attorney: I agree, your Honor—I think so. 


Mr. Justice Reed: Under certain condi- 
tions at certain times, to correct certain evils. 
. What do you think Congress meant? 


Attorney: Well, let us look to what Con- 
gress thought it was doing. This provision, 
Section 8 (b) (6) originated in the House. 
The House Bill had a prohibition against 
unperformed services just as Section 8 (b) 
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In the USSR work is the duty of 
every able-bodied citizen, accord- 
ing to the principle: “‘He who does 
not work, neither shall he eat.” 
—Constitution of the USSR. 


(6) does at the present time. It also had 
a prohibition against requiring the hiring of 
more persons than reasonably required to 
perform actual services. It said any practice 
which had the purpose or effect of requiring 
more people than are needed is prohibited 
and they further had prohibitions against 
restrictions on technological improvements. 


As we see it, the basic-complaint of the 
Theatre Management in this case is that 
they are being required to hire more musi- 
cians than they need. That was a 
complaint covered by the House Bill. 


What happened to the House Bill? The 
Senate had no regulation of featherbedding 
in its bill, and the difference between the 
House and the Senate went to conference. 
In conference the House Bill was scrapped 
in toto, except for the retention of the pro- 
hibition against unperformed services. . 


Senator Ball, on the last day of the debate 
on Section 8 (b) (6) just before the vote 
was taken to override the President’s veto 
of the bill when the proponents of the bill 
were still looking for votes to override that 
veto, said this: 


“There is not a word in Section 8 (b) (6) 
about featherbedding. It says that it is an 
unfair practice for a union to force an em- 
ployer to pay for work which is not per- 
formed it applied only to situations, 
for instance, where the Musicians Federation 
forces an employer to hire one orchestra 
and then to pay for another stand-by orches- 
tra, which does no work at all.” 

Chief Justice Vinson: Do you agree with 
the proponents of that statement, that there 
is nothing in it with regard to feather- 
bedding? 

Attorney: I think that is perhaps a 
rhetorical flourish by the Senator. 

Chief Justice Vinson: Made in the heat 
of debate. 

Mr. Justice Frankfurter: Is featherbed- 
ding a technical term? 

Attorney: It is a descriptive term, for 
want of a better one. 

Mr. Justice Frankfurter: If there were 
two plumbers and a plumber’s assistant 
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comes in, that is featherbedding, is it not? 
It is for the fellow who pays for the feather- 
bedding. 


Attorney: I agree, your Honor; what is 
featherbedding to an employer is frequently 
not featherbedding to a worker. 


Mr. Justice Jackson: Do we have to 
decide that question, or are we here to find 
out what the Act means? 


Attorney: Of course, to find out what the 
Act means. 


Mr. Justice Jackson: Could we find that 
out by picking out here and there what a 
Congressman has said? Each side 
picks out what he wants and we pick out 
what we want. It is essentially a practice 
of rebuilding these Acts to please ourselves. 
. . . The Government sometimes urges that 
legislative history is important and some- 
times it says that it is not important. 


Attorney: I think it depends on the con- 
text in the particular case. Sometimes there 
is unfair reliance put upon it. Sometimes it 
is a reliable index. We think that the ex- 
planation of the legislative history we have 
given in this case is a fair and reliable index 
to what Congress meant. Of course, were 
there not room for judgment on that ques- 
tion, we would not be here. 


Mr. Justice Jackson: I would rather hear 
what they said in the cloak room than what 
they said on the floor. 

Mr. Justice Douglas: Here you have a 
feeling that the surplus [featherbedding] 
does not contribute anything to the indus- 
try. It is like giving a man a shave the 
second time, just after he has had one. 


Attorney: I think we might say with 
respect to the Printers’ case, that perhaps 
it is easy to decide the work is worthless. 
I do not think by any means it is easy to 
decide in the musicians’ case that the work 
is worthless. . . . [The case reference is to 
American Newspaper Publishers Association 
v. NLRB and three other cases decided in a 
single opinion, 20 Lanor Cases {[ 66,691, by 
the Seventh Circuit on December 27, 1951. 
It was held that requiring newspapers to 
pay printers for setting type on copy which 
has already been set elsewhere and the type 
submitted to the papers for use in adver- 
tisements does not violate Section 8 (b) (6) 
where the “bogus” type is set by regularly 
employed printers. Congress intended, the 
case implied, to forbid only the practice of 
exacting compensation where no work is 
done.] 


45 


| 
° 
| 


To me it is extremely hard to believe that 
Congress was saying that this employment 
which the musicians had performed uni- 
versally in the legitimate theatre is out. I 
cannot see how the Board is expected to 
draw a line, or that Congress expected it 
to draw a line between a local orchestra 
playing music in a legitimate theatre or its 
playing music in a movie house when there 
is a presentation of a name band. I do 
think, therefore, that when one suggests 
that, for example, the printers’ practice, 
or that the musicians’ practice is very clear, 
that he oversteps what Congress itself 
thought was the clear practice; in Senator 
Taft’s words, “the fairly clear case, easy to 
determine” is the case where people accept 
money and do no work. That was the class 
of activity that Congress thought was clear. 


As to the make-work class of activity, 
they thought it was not clear. There may 
be clear instances of undesirable or desirable 
make-work activities, but our position is 
that the class of activity is what Congress 
was reaching, and not the particular mani- 
festation within the class. 


Argument for the company.—Attorney: 
If the Court please we have the 
admission of the [National Labor Relations] 
Board here that the pre-Taft-Hartley orches- 
tra was a typical stand-by orchestra, that 
payments to that orchestra would have vio- 
lated Section 8 (b) (6) had Section 8 (b) 
(6) been in existence. 

But, what did that pre-Taft-Hartley 
orchestra do? It never refused to play; it 
was willing to play. It wanted to play over- 
tures, intermissions and chasers. It even 
held rehearsals so that it would be available 
to play. There was never in the history of 
this typical stand-by orchestra, as the Board 
tells, a statement “You pay us and we will 
not play.” The statement was, “You pay 
us and we will play if you want us to.” 

What do we have, then? We have a situa- 
tion where the only difference between the 
pre-Taft-Hartley orchestra and the post- 
Taft-Hartley orchestra is the claimed in- 
sistence of the post-Taft-Hartley orchestra 
to do what the pre-Taft-Hartley orchestra 
was willing to do, but did not insist upon 
doing. 

If anything was clear it was clear that the 
one thing more than anything else leading 
to the passage of Section 8 (b) (6) was the 
abuses of the American Federation of Musi- 
cians. There are speeches in the House and 
Senate talking about those instances or 
abuses and the only references to . 


American full employment is based 
on the dynamic ingenuity of free 
people and not the slavery of govern- 
ment domination. . . . Today, as in 
1945, the best thing the government 
can do for full employment is to stop 
interfering with free people who 
want only to invent, to build, to 
manufacture, to distribute and to sell 
goods to one another. 

—wWilliam J. Grede, NAM president. 


prohibiting activity refer to the stand-by 
orchestra practices of the American Fed- 
eration of Musicians. 

You can take this bit of language or 
that bit of language but the fact remains that 
Congress was trying to do something that 
would have an economic effect in connection 
with the stand-by orchestra practices of the 
American Federation of Musicians, 


Mr. Justice Frankfurter: On the other 
hand . . . we cannot take your last state- 
ment and say that when Congress legislated 
it legislated what you call the abuses and 
bad practices of the Musicians Union. Con- 
gress did not do that... . 

Then, one is confronted with the fact that 
one does not have to know much about 
these matters to know that to legislate in 
this field, namely, to have the force of law 
within industry and the union, is a very 
touchy and complicated thing. You touch 
this and you think you have cured this evil 
and you open the door to some other evil, 
and it may well be that whatever Congress 
did it did not cover all abuses that I regard 
as abuses and you regard as abuses, because 
law is a rather crude instrument in this field, 
and it is not enough to say there are well- 
known abuses, that this is one of them; ergo 
the statute covers it. I do not know what 


the statute covers. I merely say that to talk - 


about economic abuses in this field is to talk 
about a very elusive thing. 

Attorney: Ii did not think I said that 
Congress by this statute was attempting to 
eliminate all economic abuses. I do say that 
they intended to eliminate the stand-by orches- 
tra practice of the American Federation of 
Musicians. 

Mr. Justice Black: What do you think 
of a determination where nothing in the 
world is involved except something that is 
wholly wasteful? Would that be performance? 

Attorney: We think it is not performance 
of services. 
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Mr. Justice Frankfurter: That is your 


idea of this case? 


Attorney: That is right, and it was detri- 
mental to us, and the record shows that, 
the Trial Examiner so found, and we think 
that is the record that the Board has to 
argue the case on. 


Mr. Justice Reed: What did the Board 
itself find? 


Attorney: The Board itself did not pass 
on the question of whether there was any 
benefit performed, because they say in effect 
that if in any activity you expend some 
energy, you are performing work. 


Mr. Justice Reed: I am not clear in my 
mind on this. What wage scale did they 
ask for? Were they paid by the hour, or 
by the evening? 


Attorney: There is a minimum standard 
wage scale for a performance. That scale 
is a scale for a full performance. They 
would get the same minimum scale wages 
as if they were playing a full performance. 


Mr. Justice Minton: Whether you call it 
service or work, for whom is the work or 
service being performed ? 


Attorney: For the benefit of the employer. 
Now the word in the statute is “service.” 
The Board, to get to its position, has to 
take two jumps. Fifst, they have to write 
“service” out of the statute, because “service” 
is labor for the benefit of the employer. 
Then they have to substitute “work.” Now 
that is not sufficient because work, as this 
Court has said, may, under proper circum- 
stances, be defined as labor for the benefit 
of the employer, but they must say it means 
any exertion. They take the physicist’s 
definition of work. 


We do not claim that on the ques- 
tion of determining whether a service is 
performed, we have the right to decide. 


Mr. Justice Jackson: Either you have, or 
the union or the Board has. 


Attorney: This illustration may be a re- 
duction to absurdity but we do not think 
so. The Board says this: If a union comes 
in and says that for a full performance, full 
performance wages, we will toot one trumpet 
at noon tomorrow, the Board says, “We will 
take evidence, we will hold hearings and 
we will examine witnesses as to whether or 
not the union genuinely intended to toot 
that trumpet.” But, the Board says, the 
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union has the right to decide whether toot- 
ing that trumpet is a service. .. . 


(Whereupon, at 3:50 p. m., Wednesday, 
November 19, the oral argument in the 
above-entitled matter was concluded.) 


High Court Dodges 
Jurisdictional Squabble 


When the United States Supreme Court 
granted certiorari on June 2, 1952, in Mont- 
gomery Building & Construction Trades Coun- 
cil v, Ledbetter Erection Company, Dkt. No. 
228, it appeared that the tricky question of 
federal-versus-state jurisdiction in settling 
labor disputes would be solved, at least in 
part. The issues in the case were clearly 
drawn. An Alabama employer was suffering 
irreparable harm from a secondary boycott. 
There was a clear violation of the Taft- 
Hartley Act, and it was equally clear that 
there was no violation of any state law. 
The picketing by the union was indisputably 
peaceful. The employer asked a state court 
for an injunction and got it. The Alabama 
Supreme Court affirmed, 20 Lapor Cases 
66,407, and denied rehearing, 21 Lasor 
Cases J 66,746. The question for the United 
States Supreme Court’ was: Can a state 
court enjoin a violation of the Taft-Hartley 
Act, or does the National Labor Relations 
Board have exclusive jurisdiction over such 
labor disputes? 


The case stimulated wide interest which 
collapsed last month when the high Court 
dismissed the case on procedural grounds, 
stating that certiorari had been improvi- 
dently granted, 22 Lasor Cases 67,277. The 
injunction was temporary, the Court said, 
and “This Court may grant certiorari from 
a judgment or decree only if the 
judgment or decree is final.” 


Two Justices dissented from the disap- 
pointing decision on the ground that “the 
assertion by the state court of power to act 
in an interlocutory way is final.” The dis- 
senters (Justices Douglas and Black) also 
pointed out that “unless the rule of finality 
is to be purely mechanical, which to date 
it has not been we should determine 
now whether the National Labor Relations 
Act permits a state court to interfere with 
a labor controversy in a way, which though 
interim in form, irretrievably alters the 
status of the dispute or in fact settles it.” 


The construction project from which the 
controversy arose has long since been com- 
pleted. For all practical purposes the issues 
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are now dead. It may be a long time, if 
ever, before a case with the jurisdictional 
issues so sharply drawn again occurs. Is the 
Supreme Court dodging the controversial 
issue? 


FEPC-Type Law 
Adopted by Canada 


Beginning January 1, 1953, a recently pro- 
mulgated nondiscrimination clause must be 
included in all Canadian Government con- 
tracts. The clause, quoted below, is similar 
to the wartime fair employment practices 
law adopted by the United States. 


“(1) In the hiring and employment of 
labour for the execution of this contract the 
contractor shall not refuse to employ or 
otherwise discriminate against any person 
in regard to employment because of that 
person’s race, national origin, colour or re- 
ligion, nor because the person has made a 
complaint or given information with respect 
to an alleged failure to comply with the pro- 
visions of this clause. 


“(2) If any question arises at any time 
as to whether or not there has been a failure 
on the part of the contractor to comply with 
the provisions of this clause, the Minister 
or Deputy Minister of Labour or any other 
person designated by the Minister of Labour 
for the purpose shall decide the question, 
subject to Sub-clause 5, and his decision 
shall be final for the purpose of this contract. 


“(3) The contractor shall make available 
to the Minister or Deputy Minister of La- 
bour or any person instructed by the Minister 
or Deputy Minister of Labour to inquire 
into any complaint of non-compliance with 
the provisions of this clause or to otherwise 
make inquiries as to compliance by the 
contractor with the provisions thereof, his 
books and records and shall furnish to him 
such additional information as is required 
by him for the purposes of the inquiry. 


“(4) Failure of the contractor to comply 
with any of the provisions of this clause 
shall constitute a material breach of the 
contract. 


“(5) If the contractor is dissatisfied with 
a decision under subcause (2) of this clause 
he may, within thirty days after the decision 
was made, request the Minister of Labour 
to refer the question to a judge, and there- 
upon the Minister of Labour shall refer 
the question to a judge of a superior, county 
or district court, whose decision is final for 
the purposes of this contract.” 


Exclusion of Nonunion Workers 
from Welfare Fund Held Illegal 


Something new has been added recently 
to the list of discriminatory practices which 
the Taft-Hartley Act, as interpreted by the 
National Labor Relations Board, forbids. 
It is illegal for an employer or a union to 
restrict welfare fund benefits to members 
of the union. The ruling appears in Jandel 
Furs, 2 CCH Lazsor Law Reports (4th Ed.) 
7 11,863, 100 NLRB, No. 234, and is one of 
first impression. 


The Board found that the parties required 
membership in good standing in the union 
for participation in the benefits of the wel- 
fare program established by the contract 
effective between the parties. It was held 
that the employer violated the act by dis- 
criminating against nonmembers of the union 
in the distribution of these benefits accumu- 
lated by assessment of the employer of a 
percentage of the wages of all of its em- 
ployees and by encouraging membership in 
and rendering support to the union by such 
conduct. The union was found to have vio- 
lated the act by participating in the contract. 


Another interesting facet in the Jandel case 
involved the Taft-Hartley closed-shop pro- 
hibition. The 1947 contract between the 
parties included a provision that all em- 
ployees should be members in good standing 
in the union and that the employer would 
“apply exclusively” to the union for work- 
ers. When the contract was renewed in 
1949 an effort was made to modify this 
illegal provision indirectly. The extension 
contract provided that “the provisions . . 
are subject to any enactments or amend- 
ments that may become effective as a result 
of Congressional action.” The NLRB ruled 
that this statement failed as a savings clause 
to purge the agreement of the unlawful 
restriction upon employment. It was pointed 
out that neither of the parties made any 
effort to inform the employees that any 
contrary condition of employment existed. 


It was held that the parties maintained a 
contract containing an illegal closed-shop 
provision in full force and effect. This was 
true, the Board said, even though there had 
been no attempt to apply the coercive meas- 
ures in the agreement, since the mere ex- 
istence of such provisions acted as a threat 
to the rights of employees guaranteed in 
Section 7 of the act. 


(See Katz and Jaffe, “Illegal Pension and 
Welfare Funds,” in this issue of the JouRNAL 
at page 13.) 
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Labor Law in the Making 


and ENACTMENTS 


New York Leads States 
in 1952 Labor Legislation 


This month we continue our résumé of 
state labor legislation in 1952. The states 
studied this month are Michigan, Missis- 
sippi, Missouri, New Jersey, New York, 
Rhode Island and Virginia. New York’s 32 
laws of labor interest outnumbered similar 
legislation in other states. The résumé of 
South Carolina legislation will appear next 
month, concluding the survey. 


Michigan . . . The four laws of labor 
interest passed in Michigan in 1952 had to 
do with workmen’s compensation. 

Act 263 increased maximum and minimum 
weekly benefits for disability and death by 
$4 and $3, respectively, and raised allowable 
burial-expense benefits from $300 to $400. 

Act 155 permits negligence suits against 
third parties by employees, and by employ- 
ers or insurers if the employee fails to file 
suit within one year, Settlements are au- 
thorized, but an employee’s settlement is 
not binding upon either employer or insurer. 
Judgments must first be used to reimburse 
the employer for any compensation paid and 
the remainder goes to the employee, but 
applies‘on future benefits. 

Act 107 specified that employers must 
give 20 days’ notice when cancelling a work- 
men’s compensation contract rather than 10 
days, as previously required. 

Act 77 provided maximum benefits for 
injured volunteer firemen. 


Missouri . . . The five laws enacted in 
Missouri concern both workmen’s compen- 
sation and unemployment insurance. 

H. B. 231 raised the maximum benefits 
payable under workmen’s compensation to 
$30 weekly. 

S. B. 137 made employers liable to fur- 
nish artificial limbs or braces in injuries un- 
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der workmen's compensation; permits faith 
healing if the employer does not object; and 
created a board of rehabilitation to oversee 
the rehabilitation of injured workers. 

S. B. 138 increased individual employer’s 
payments into the second injury fund cover- 
ing total permanent loss of a member from 
$100 to $150 and raised the limit of the fund 
from $50,000 to $75,000. 

S. B. 73 rewrote the law relating to the 
appointment and jurisdiction of referees and 
the salaries of employees in the state work- 
men’s compensation division. 

S. B. 36 completely revised the unem- 
ployment compensation law, renaming it 
the Employment Security Law. 


Mississippi . . . The legislators confined 
their enactments to unemployment in- 
surance. 

H. B. 316 preserved the unemployment 
compensation rights of servicemen for a 
three-year period. 

H. B. 339 raised maximum unemployment 
compensation benefits to $30 weekly, modi- 
fied the employer rates of contribution and 
provided further penalties for fraud. 


New Jersey ... Except for two laws, en- 
actments were limited to workmen’s compen- 
sation and unemployment insurance. 

Chapter 9 prohibits wage discrimination 
against employees of either sex except on 
farms or in hotels or private homes. 


Chapter 25 made a minor change in the 
definition of those state and local employees 
who would not come under social security be- 
cause of participation in other pension plans. 


Chapter 80, the first act pertaining to 
workmen’s compensation, authorized the 
use of not more than $50,000 of any excess 
over $1,250,000 in the second injury fund 
for administration expenses of the Division 
of Workmen’s Compensation. 


Proposals eee 
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A basic responsibility of management 
is to manage its business success- 
fully, but in achieving this goal, it 
is the responsibility of management 
to maintain a fair balance between 
employees, stockholders and cus- 
tomers.—Gwilym A. Price, president 
of Westinghouse Electric Corporation. 


Chapter 269 provides that agreements set- 
ting disability in workmen’s compensation 
cases may be approved by the commissioner 
in open court and specifies that his order 
will have the same effect as a determination 
and rule for judgment. 

Chapter 316 extended workmen’s compen- 
sation coverage to county fire marshals. 

Chapter 317 stipulated that imjuries to 
volunteer firemen or county fire marshals 
at authorized public showings, exhibitions 
or parades are compensable. 

Chapter 318 specified that attorney fees in 
workmen’s compensation claims against state 
and local governments or their agencies 
shall only be determined on that part of an 
award which had not been previously ten- 
dered prior to a hearing. 

Chapter 187 was the first enactment relat 
ing to unemployment compensation. It 
raised the maximum weekly unemployment 
benefits from $26 to $30 weekly and changed 
the determination of the weekly benefits rate 
after January 1, 1953, to two thirds of aver- 
age wages. Revisions were made in defini- 
tions under the unemployment compensation 
laws; also subjected to revision were em- 
ployers’ contribution rates, claims filing 
procedure and the activities and powers of 
the unemployment compensation division. 

Chapter 188 was a ccrollary to Chapter 
187, The maximum payments under the tem- 
porary disability benefits section of the un- 
employment compensation laws were raised 
to $30 a week. Definitions were changed, 
as were the regulations governing the ter- 
mination of private plans and the duration 
of benefits. 

Chapter 190 prevents permanent total dis- 
ability benefits under workmen’s compensa- 
tion from being reduced by temporary 
disability benefits previously paid under 
the unemployment insurance laws. 

Chapter 189 authorizes reciprocal ar- 
rangements under the unemployment com- 
pensation laws so that the services of an 
employee of one employer who works in more 
than one state may be considered to be 
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performed wholly in (1) any one of the 
states in which he works, (2) his state of 
residence or (3) the state in which the em- 
ployer maintains a place of business. The 
enactment also permits reciprocal agree- 
ments with foreign countries. 


Chapter 282 places restrictions upon the 
collection of unemployment compensation 
by part-time workers. It requires such a 
worker to show good cause for limiting his 
work in his base year and requires him to 
be available for work enough hours to ear 
the amount of benefits if employed. 


Chapter 337 places a four-year limitation 
upon the assessment of employer contribu- 
tions for the unemployment compensation 
fund and provides that employers may con- 
test assessments by civil action in lieu of 
prerogative writs. 


New York .., Unemployment insurance 
and workmen’s compensation accounted for 
a large share of the enactments. 


Chapter 116 takes some of the death-defy- 
ing thrill out of circus acrobatics by requir- 
ing that nets or other safety devices be used 
by trapeze artists, tight-rope walkers and 
the like when a fall of more than 20 feet 
would result from a mishap. The law applies 
to all public acrobatic performances. 

Chapter 397 provides protection of an- 
other sort for the entertainment industry. 
It makes nonprofit organizations, primarily 
engaged in theatrical productions, liable for 
unemployment fund contributions and thereby 
remedies a situation where actors, ticket 
takers and stagehands who worked for vari- 
ous employers were not able to accumulate 
sufficient time in covered employment to be 
eligibfe for unemployment compensation. 

Chapter 23 maintains the unemployment 
benefit rights of servicemen. 

Chapter 136 extends the re-employment 
rights of former servicemen to 90 days after 
separation. 

A. R. 88 established a joint legislative 
committee to study the problem of migrant 
workers. 

Chapter 216 gave permanent status to the 
state program of providing daytime care for 
the children of migrant workers. 

Chapter 187 excluded employees in resort 
or seasonal hotels and in restaurants in rural 
communities and in cities having less than 
15,000 population from restrictions on hours. 


Chapter 94 extended the State Defense 
Emergency Act to July 1, 1953. The act 
permits seven-day workweeks, night em- 
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Our free enterprise system is the 
greatest deterrent in the world to 
Russian aggression. It is this system 
which is our first line of defense. 
Our armies, navies and air force are 
merely the tools through which the 
strength of this system is applied in 
war. —Senator Harry F. Byrd. 


ployment of women, and other normally 
forbidden activities in defense plants. 


Chapter 547 provides that prior to the 
beginning of a hearing in an arbitration 
proceeding, the right of a party to be repre- 
sented by an attorney can be waived effec- 
tively only in writing. 

Chapter 757 provides that collective bar- 
gaining agreements may provide for the ar- 
bitration of controversies existing, at the 
time of submission regardless of whether they 
might also be the subjects of action at law. 


Chapter 762 provides that any party to a 
contract may demand a jury trial within five 
days after service of an order directing a 
trial of a substantial issue or the failure of 
one of the parties to comply with the terms 
of the contract. 


A. R. 129 continued the Joint Legislative 
Committee on Industrial and Labor Condi- 
tions to March 31, 1953. 


Chapter 794 extended the priority lien of 
wages in cases of insolvent employers to 
include fringe benefits. The enactment amended 
the definition of wages and salaries as re- 
gards the debtor and creditor laws and the 
stock corporation law to specifically include 
but not be limited to salaries, overtime, va- 
cation, holiday and severance pay, employer 
contributions to pension or annuity funds, 
and any other moneys properly due or payable. 


Chapter 820 amended the personal prop- 
erty law to specify that the right of bene- 
ficiaries of pension, retirement or death 
benefits, profit shares, annuities and supple- 
mental insurance contracts to receive pay- 
ment is not defeated or impaired by laws 
governing transfer of property by will, gift 
or intestacy. 

Chapter 472 lowered the minimum age of 
an applicant for a practical nurse’s license 
from 20 to 19 years. 


Chapter 731 requires the investigation of 
a nurse’s educational qualifications before 
she may be sent out to any position by a 
nurses’ registry and revised the fee schedule. 
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S. R. 126 continued the joint legislative 
committee studying the administration of 
the unemployment insurance laws. 


Chapter 369 provided for the apportion- 
ment of excess wages paid on a bi-weekly 
basis in determining an employer’s quar- 
terly factor under the unemployment insur- 
ance laws. 


Chapter 486 fixed the time limit for the 
state’s determining and an employer’s con- 
testing of contributions to the unemploy- 
ment insurance fund at six years. 

Chapter 496 diverts into the state unem- 
ployment insurance fund 2.97 per cent of 
the 3 per cent for which employers are liable 
under the federal law but exempt under New 
York law (pay to students, compensation 
to principal stockholders and’ dismissal pay- 
ments). Employers realize a tax saving if 
they qualify for a tax reduction under the 
merit-rating provisions of the state law. 

Chapter 634 created a special fund under 
the unemployment insurance laws to be 
composed of interest and penalties collected 
from employers. 

Chapter 728 places employers’ election 
and termination of unempioyment insurance 
coverage on a quarterly rather than a yearly 
hasis. 

Chapter 41 provided for service of process 
under workmen’s compensation on nonresi- 
dent noninsured employers. 

Chapter 36 gave permanent status to the 
state workmen’s compensation fund. 

Chapter 95 increased the maximum bene- 
fits for nonoccupational injury and sickness 
from $26 to $30 per week. 

Chapter 315 provided that an unemployed 
worker who still has coverage cannot be 
disqualified for nonoccupational injury or 
sickness benefits by engaging in casual non- 
covered employment lasting five days or less. 

Chapter 134 requires that new workmen’s 
compensation plans with private insurers 
requiring increased contributions by em- 
ployees must have their consent and must 
give correspendingly increased benefits. 

Chapter 347 provided that, in the absence 
of county action, cities, towns or villages 
may bring their civil defense volunteers 
under workmen's compensation. 

Chapter 387 extended workmen’s com- 
pensation coverage on out of territory trips 
of volunteer firemen to additional areas. 

Chapter 635 brought resident physicians, 
and resident and assistant resident interns 
of state or local institutions or hospitals 
under workmen’s compensation coverage. 
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Chapter 671 made changes in relation to 
the filing of notice of controversy in work- 
men’s compensation claims. 


Chapter 787 authorized podiatrists to treat 
foot injuries. 


Rhode Island . . . The legislators passed 
four laws affecting workmen’s compensation. 


Chapter 2952 increased the maximum lia- 
bility of employers for burial expenses from 


$300 to $500. 


Chapter 2960 increased the maximum per- 
missible benefits for hospital room, board 
and nursing care from $10 to $12 per day. 


Chapter 2972 extended workmen’s com- 
pensation benefits to members of civil de- 
fense forces. 

_Chapter 2992 requires the weekly mailing 
of workmen’s compensation benefit checks 
to employees entitled thereto. 


Virginia .. . Perhaps the most important 
labor law passed by Virginia legislators re- 
stricted picketing rights during lockouts to 
employees. 

Chapter 674 prohibits nonemployee pick- 
eting during lockouts. This is in addition 
to the present restriction of the right of 
picketing during strikes to employees only. 
The measure also authorizes court injunc- 
tions to enforce peaceful picketing. 

Chapter 797 set up state mediation and 
conciliation machinery to take care of all 
labor disputes in public utilities not subject 
to federal jurisdiction. 

Chapter 696 provided for the seizure of 
the utilities by the governor if the mediation 
and conciliation machinery set up by Chap- 
ter 797 breaks down. 

Chapter 257 provided for the free issuance 
of certificates of exemption to judgment 


debtors in cities of more than 225,000 popu- 
lation. 

Chapter 432 exempted from garnish- 
ment up to 75 per cent of the wages of 
heads of families, with a minimum of $50 
and a maximum of $150. Half of the exemp- 
tion to heads of families was provided for 
nonheads of families. 


Chapter 525 prohibits employers from 
charging individuals a fee for medical ex- 
amination as a condition of employment. 


Chapter 205 redefined the occupational 
diseases sections of the workmen’s compen- 
sation laws which relate to the giving of 
notice and the limitation upon claims. 

Chapter 226 raised maximum weekly 
workmen’s compensation benefits from $20 
to $25, increased the aggregate maximum in 
cases of total permanent disability and 
death, and increased the maximum for burial 
expenses. 


Chapter 385 increased the period for which 
medical attention may be required to be 
furnished to an injured employee to a maxi- 
mum of one year, including the normal 60- 
day period. 

Chapter 551 made any workmen’s com- 
pensation payment to a member of the Na- 
tional Guard subject to credit for benefits 
received under federal law. 


Chapter 603 extended workmen’s compen- 
sation coverage for contagious diseases con- 
tracted in the course of employment in a 
hospital or private sanitarium. 

Chapter 30 excluded oil and gas distrib- 
utors who operate on a commission basis 
from unemployment insurance coverage. 

Chapter 184 revised and amended the 
Virginia Unemployment Compensation Act. 


Maximum weekly benefits were raised from 
$20 to $22. 


Today the prime concern of the Ameri- 
can Federation of Labor is to make its 
contribution to the welfare of our coun- 
try so that we can keep America free, 
so that we can produce the things that 
we must produce in order to supply our 
friends and our allies with the materials 
necessary to defend freedom throughout 
the world. And at the same time see to 
it that the enemies of freedom find noth- 
ing to comfort them in the conditions 


GUARD OUR FREEDOM! 


which prevail in our country—to try to 
see that the standard of life is kept at its 
highest possible ievel—to see to it that 
we practice the principles of human de- 
cency atd freedom within the confines 
of our own country—to see to it that 
insofar as it’s humanly possible to do so 
we eliminate any bigotry, racial dis- 
crimination or hate from our own ranks. 
—New AFL President George Meany. 
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CURRENT LITERATURE 


in the Labor Field 


A Broad View of Labor 


Government and Labor in the United States. 
John H. Leek. Rinehart & Company, Inc., 
232 Madison Avenue, New York 16, New 
York. 1952, 336 pages. $3. 


This little book is one of the American 
Government in Action series. The author 
is professor of government at the Univer- 
sity of Oklahoma, and his book is intended 
for supplementary reading in connection 
with a general course in American govern- 
ment or economics. 


The author begins with a historical back- 
ground account of the labor problem in the 
United States and in later chapters traces 
the legislative progress of statutes in this 
field of law. It isn’t so much a chronologi- 
cal treatment as it is a trend treatment. 
For instance, in several chapters he devel- 
ops the subject of collective bargaining 
and in another chapter the role of the anti- 
trust law in labor relations. Under the 
subject of reaction against labor, which 
takes two chapters, he presents an excel- 
lent legislative history of the Taft-Hartley 
Act and an account of state legislative laws. 
Other chapters cover such topics as regula- 
tion of wages, problems of labor supply, 
working conditions, social security, govern- 
ment as an employer and in the final inter- 
esting chapter—labor politics and admini- 
stration. Government ard labor in the 
United States is covered in its broadest 
sense, 


In the last chapter, the author predicts: 
“What can labor expect of the future in the 
United States? During the 1930's labor was 
riding the crest of the wave; more recently 
it appeared to be in the depths of a trough 
of reaction. The times have been pros- 
perous and money wages high; people are 
resentful of stoppages of production when 
supply is inadequate in terms of demand. 
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ful abuse of such power. 


It appears doubtful that the trend will 
swing back toward labor in the near future, 
unless an unexpected recession should again 
enlist public sympathy. In the long run, 
however, with the characteristic swing of 
the pendulum of American politics from 
liberal to conservative and back again there 
is little reason to doubt that we will have 
another era in which labor will be high in 
public favor and will make further legisla- 
tive progress. 

“Labor’s jubilation over the election of 
1948 was premature. People’s motives in 
elections are always mixed, but it would 
seem that the Democratic victory was due 
to various and, in some cases, rather con- 
tradictory factors; in any event, it was not 
the clear-cut labor triumph that it at first 
appeared, It seems very likely that labor 
will go through an evolution rather similar 
to that of business: when it reaches a cer- 
tain stage of size and power the people 
become concerned and demand a degree of 
control that will protect them against harm- 
While it is ex- 
tremely unlikely that we shall ever go back 
to the kind of labor relations that obtained 
before the New Deal, labor will probably 
find itself held to a more strict accounta- 
bility and responsibility in the future than 
it was during the Wagner Act.” 

The author has thoughtfully added an ex- 
haustive bibliography, an index of cases 
cited and a topical index. On the whole, 
this is a rather interesting and useful book. 


Number Please? 


Unions and Telephones. Jack Barbash. 
Harper & Brothers, 51 East 33rd Street, 
New York 16, New York. 1952. 246 pages. 
$2.50. 

This is the story of one of the great 
unions, the Communications Workers of 
America, sympathetically told. 
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“As the reader will gather,” the preface 
explains, “there is a substantial personal 
involvement on the part of this author with 
his materials. I cannot claim to be impar- 
tial in the ordinary sense of the term be- 
cause I started with distinctly sympathetic 
feelings for the union and many of its peo- 
ple whom I know personally.” 


Despite his subjective attitude, however, 
Mr. Barbash has written a reckonable book. 
He traces the history of the telephone in- 
dustry and its employees from the time of 
Bell's invention to the present day. 


The struggle of the weak and loosely 
connected regional worker groups and their 
eventual amalgamation into the mighty 
CWA was told. But the CWA was not al- 
ways mighty. Formed in 1947, it undertook 
the fusing of 50 different and autonomous 
organizations. To do the job, there was less 
than $20,000 at hand. 

Before CWA took-its place in the na- 
tional labor picture as a well-knit entity, it 
suffered growing pains worse than its birth 
pangs. Both strikes and schism had to be, 
and were, weathered. Not until 1950 did the 
union emerge as a force capable of resisting 
threats to its existence by rival unions and 
management. 

Basically, CWA is a white-collar middle- 
class union and its leaders and members 
think of themselves as such. It represents 
perhaps the first successful large-scale effort 
to organize workers in that category. 

When Mr. Barbash takes long strides 
away from objectivity in his treatment of 
the subject, as he does at the end of nearly 
every chapter, he clearly labels his editori- 
alization as such. This gives the reader a 
feeling of confidence that the wealth of 
factual data in the book is believably authentic. 


Round Five 


Proceedings of New York University Fifth 
Annual Conference on Labor. Edited by 
Emanuel Stein. Matthew Bender & Com- 
pany, Inc, Albany 1, New York. 1952. 
857 pages. 

Since the establishment of New York 
University’s Institute of Labor Relations 
and Social Security in 1948, its labor con- 
ference each spring has been the source of 
a particularly comprehensive and valuable 
collection of labor law literature. This book 
contains the papers read at the fifth such con- 
ference, in April of last year. 

The lectures, some 30 in all, were de- 
voted to a wide range of subjects in the 
labor field, but emphasis was on the Na- 
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tional Labor Relations Act and wage sta- 
bilization and related problems.” 

Many of the articles are expanded beyond 
their original lecture form in the book and 
enjoy the advantage of footnote citations 
and other helpful addenda. 


A Newer Science 


Readings in Experimental Industrial Psy- 
chology. Edited by Milton L. Blum. Prentice- 
Hall, Inc., 70 Fifth Avenue, New York 11, 
New York. 1952. 455 pages. $6.35. 


This volume presents five parts of indus- 
trial psychology—namely, personnel prob- 
lems, human relations, engineering psychology, 
consumer and advertising, and newer con- 
cepts. The first three chapters include 
material revealing the industrial psycholo- 
gist as a personnel man. The next three 
chapters (Part II) concern the industrial 
psychologist as a promoter of effective 
human relations and deal with motivation, 
conflict and production: Part Three is or- 
ganized into four chapters and is concerned 
with the relationship of the psychologist to 
the engineer. Part Four is a fertile field 
for research and shows the contribution of 
the psychologist to the businessman inter- 
ested in product distribution. The last 
section describes the psychologist as a re- 
searcher always testing and trying new 
ideas. 


Experience Study on Pensions 


Pension Plan Policies and Practices, Michael 
Puchek, New York State School of Indus- 


trial and Labor Relations, Cornell Uni- 
versity, Ithaca, New York. 1952. 62 pages. 

The author takes a small corner of the 
national pension picture and blows it up to 
lifesize. Eleven pension plans of firms in 
upstate New York were studied. The an- 
alysis of both the theory and practical 
application of the plans makes this booklet 
valuable. Staying away from generalizations 
on the subject, it nevertheless provides a 
clear look at the whole field. Employers 
on a small or medium-sized scale who have 
been wondering where to take hold of this 
difficult subject would do well to begin here. 


What Makes the Business World 
Go Round 

The Development of Economic Thought. 
Edited by Henry William Spiegel. John 
Wiley & Sons., Inc., 440 Fourth Avenue, 
New York 16, New York. 1952. 811 pages. 
$6.50. 


January, 1953 @ Labor Law Journal 


4 


First, men acted. Later other men specu- 
lated on the motives which caused men to 
act as they did in business. Then other 
generations of men, influenced by the theory 
that had been developed so far, acted in 
accordance with their interpretation of the 
theory. This step-by-step. process has been 
repeated over the centuries—from Neolithic 
barbarism to Trumanism and from caveat 
emptor to Give the Lady What She Wants. 
Each successive generation added experi- 
ence until it became possible to classify the 
divergent theories into what might loosely 
be termed “schools of thought.” Mr. Spiegel 
is interested in tracing the development of 
economic thought from Plato to the mod- 
erns, He has searched through history for 
discussions by one economist of another’s 
views. For instance, you will find Tawney 
discussing medieval thought and, at another 
time, the Webbs; you will find a Smith and 
Marx dissertation on the Physicocrats, and 
Marx, in turn, being discussed by Veblen. 


The editor has classified the great econ- 
omists not so much as to time as to the 
particular school of thought to which they 
subscribed. His beginning group is called 
The Pioneers. In this category, you will 
find Aristotle’s discussion of the economic 
views of Plato and pertinent excerpts of 
the views of such economists as Tawney, 
Heckscher, Jevons, Cantillon, Einaudi and 
Galiana. Spiegel’s next group is called The 
Classicists. Here you will meet such famil- 
jar names as Smith, Malthus, Mill, Bentham 
and others. Another group, classified under 
the heading of Reformers, includes Sismodi, 
Ricardian Socialists, Marx and the Webbs. 
The author’s next group of writers contains 
those whom he classifies under the term 
Institutional Approach — modern authors 
such as Perlman, who expounds on Com- 
mons, Those who deal with marginalism 
are in the next group, and those whom 
Spiegel calls The Moderns are in the last 
classification. 


This book furnishes a good collection of 
essays on economics—essays which can 
well serve the reader whether he is pursu- 
ing a course in economics or is using the 
book for off-time reading. For either pur- 
pose it will provide well-directed orientation 
in this not too easily understood field. The 
40 economists the editor has picked from 
history to illustrate the development of 
economic thought seem adequate in num- 
ber and sufficient in weight for his purposes. 


William Henry Spiegel is now ,professor 
of economics at the Catholic University of 
America. He has taught at the University 
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of Wisconsin, Duquesne University, Michi- 
gan State College and John Hopkins Uni- 
versity. 


A Voice from America 


Capitalism in America, Frederick M. Stern. 
Rinehart & Company, 232 Madison Avenue, 
New York, New York. 1951. 119 pages. $2. 

This is a very interesting little book printed 
in type which is too small, set on lines which 
are too long for pleasant reading. It is a 
collection of letters written by an attorney, 
a displaced person who came to and became 
a citizen of the United States. The letters 
are addressed to a life-long friend of his 
who is a chemist in France. Through the 
chemist’s sister, the lawyer and new United 
States citizen learned of his friend’s predi- 
lection for communist doctrine and of his 
distrust of American capitalism. 

The object of the letters is to dissuade his 
friend from affiliation with the Communists 
by explaining “that the purpose of a class- 
less society—the achievement of dignity and 
prosperity for all—cannot be realized with- 
out capitalism. The two are not opposed to 
each other, as ingrained prejudice would 
make us believe; they belong together and 
supplement each other.” 

We recommend the book and its author 
to the Voice of America because he has 
grasped the meaning of America and is quite 
capable of teaching Europeans the error of 
their prejudice. 


Management Report Series 


The rearch division of the California 
Personnel Management Association 2180 
Milvia Street, Berkeley 4, California, has 
just published a reports which 
are based either on panel discussions o1 
addresses presented at joint meetings of the 
California Personnel Management Associa- 
tion and the Personnel Section of the 
Western Management Association: 


series of 


Selecting & Using Practical Personnel Tests 
by Joseph E. King, Executive Director, In- 
dustrial Psychology, Inc. 

Planning the Management Development 
Program by A, A. Pearson, Manager, Train- 
ing Department, Ford Motor Company. 

The Company Program for Management 
Development by Charles W. L. Foreman, 
Coordinator of Management Methods, United 
Parcel Service. 

Work Simplification—The Consultive Ap- 
proach to Method Improvement by Allan 
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H. Mogensen, Director, Work Simplification 
Conferences, New York. 


What Should the Personnel Department Ex- 
pect from Management? by W. A. Roberts, 
President, Allis-Chalmers Manufacturing 
Company. 


The Outlook in Salary Stabilization by 
Joseph D. Cooper, Executive Director, Wage 
Stabilization Board, Washington, D. C. 


Each of the above reports is priced at $1. 


Business Law Textbook 


Law in Its Application to Business. Wiil- 
liam H. Schrampfer. Rinehart & Company, 
Inc., 232 Madison Avenue, New York 16, 
New York. Revised edition, 1952. 1,093 
pages. $7.50. 


This is the second and revised edition of 
Professor Schrampfer’s book. It is divided 
into seven divisions: contracts, agency, ne- 
gotiable instruments, personal property, real 
property, business organizations, and surety- 
ship and insurance. 


The author’s method of organization is 
to make a general statement regarding 
principles and follow it with selected cases 
illustrative of the principles discussed in the 
text. The case digests give a rather full 
treatment to the facts involved. The digests 
are followed by a list of review questions 
and a list of problems for discussion. The 
problems are very useful in stirnulating the 
student’s thinking regarding the application 
of law principles to additional fact situations. 


The author is professor of industial eco- 
nomics at Iowa State College. 


Law in Action 


1951 Annual Survey of American Law. 
Edited by William Tucker Dean, Jr. Pren- 
tice-Hall, Inc., 70 Fifth Avenue, New York 
11, New York. 1952. 995 pages. 


This is an annual publication of the New 
York University School of Law. It is a 
symposium, of a sort, in which the field of 
law is divided into several (in this case five) 
major categories and a number of well- 
known experts are asked to contribute ar- 
ticles which have as their theme a survey 
of progress in that particular category dur- 
in the past year. The survey has been 
published continuously since 1942 and these 
volumes are undoubtedly a valuable con- 
tribution to legal bibliography. 


ARTICLES 


Jurisdictional Taffy-Pull . . . The Taft- 
Hartley Act, says the NLRB, gives federal 
agencies exclusive jurisdiction over labor 
disputes resulting from practices forbidden 
by the act. State courts not only disagree 
but go merrily along adjudicating such 
controversies. No one has been bold enough 


_to predict how this complex problem will 


eventually be decided, but this is an en- 
lightening discussion of it—Handler, “The 
Impact of the Labor-Management Rela- 
tions Act of 1947 upon the Jurisdiction of 
State Courts over Union Activities,” Temple 
Law Quarterly, Fall, 1952. 


Winged Trains Are Clumsy Critters . . . 
Airline labor relations are governed by the 
Railway Labor Act rather than the amended 
National Labor Relations Act. This amal- 
gam of our earthly and heavenly common 
carriers has often proved about as airworthy 
as a caboose fitted with propeller and wings. 
After stating the problem, this article rec- 
ommends some changes to help the situa- 
tion —Maclntyre, “The Railway Labor Act 
—A Misfit for the Airlines,” Journal of 
Air Law and Commerce, Summer, 1952. 


More on the Steel Seizure . . 

that the hullabaloo over the President’s 
abortive taking over of the steel industry 
has calmed down, it is a good time to calmly 
consider the Supreme Court decision which 
blocked his action. An Illinois lawyer ex- 
amines the situation and discusses, among 
other things, the possibility and desirability 
of providing statutory means for the Execu- 
tive to exercise seizure power when and 
if a national emergency might make such 
action good for the nation.—Lea, “The Steel 
Case: President’al Seizure of Private Indus- 
try,” Northwestern University Law Review, 
July-August, 1952. 


Needed: Arbitration Acts with Teeth 
... The distinguished dean of Yale Law 
School takes a look at our arbitration stat- 
utes—federal and state—and explains why 
they are not doing a good job. Provisions 
in collective bargaining agreements gov- 
erning arbitration are, he points out, gener- 
ally revocable at the pleasure of either 
party and they cannot be specifically en- 
forced. The reason: common law.—Stur- 
ges, “The Need for Modern Arbitration 
Laws,” Arbitration Journal, No. 3, 1952. 
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Meetings of Labor Men 


Association of the Bar of the City of 
New York.—The section on labor law of 
the committee on post-admission legal edu- 
cation will discuss “Problems in Federal- 
State Jurisdiction in Labor Relations—a 
Prognosis,” on January 7. The speaker will 
be Mozart G. Ratner, assistant general 
counsel, Supreme Court litigation branch, 
National Labor Relations Board. The meet- 
ing will be held at the association offices, 
42 W. 44th Street, New York City, and will 
start at 8 p. m. 


CIO Conventions.—January 8-10: Vir- 
ginia State IUC, Richmond, Virginia; Jan- 
uary 8-11: Ohio State IUC, Cleveland, 
Ohio; January 16-18: Illinois State IUC, 
Peoria, Illinois; January 24-25: Oklahoma 
State IUC, Oklahoma City, Oklahoma. 


Industrial Relations Center, University of 
Minnesota.—The Fifth Annual Labor Con- 
ference of the center will be held February 
4-5. The subject will be “Union Programs 
for Public Relations.” 


Ranks of Labor's ‘‘Friends”’ 
Thinned in New Congress 


AFL lists 159 representatives and 38 
senators as friendly to unions. 


The House of Representatives in the new 
Eighty-third Congress will include 159 friends 
of organized labor, according to the AFL 
News-Reporter, official journal of the Amer- 
ican Federation of Labor. A congressman 
is considered friendly by the AFL when he 
has taken a position favorable to unions on 
labor legislation. There were 181 such 
friends in the outgoing House. After the 
1946 elections, there were only 83 friendly 
representatives. The number increased to 
209 after the 1948 elections. 


Rank and File 


To compare with its 159 friends in the 
new Congress, labor considers 222 repre- 
sentatives as “enemies.” Thirty-six are listed 
as being in the “doubtful” class. 


In the Senate of the Eighty-third Con- 
gress, 38 members are considered as friends 
of labor. The number of enemies is said 
to be 57, with one senator doubtful. In the 
outgoing Senate there were 40 friends, 55 
enemies and one doubtful. In the Novem- 
ber 4 elections, 12 friends and 23 enemies 
won Senate seats. 


Women at Work! 


Return of girls to school causes quarter- 
million drop in woman labor force. 


The civilian woman labor force was esti- 
mated at about 20 million in October, 1952. 
This was a decrease of more than a quarter 
million from the previous month. Much of 
the loss was ascribed to the return of young 
women to school or college. 


One third of all women 14 and over are 
members of the labor force. Women make 
up about 30 per cent of the entire labor 
force. 


About half of the employed women are 
clerical workers. or operatives. Over one 
fifth are service workers. One tenth are 
professional or technical workers. 


Women who are 37 years of age and older 
make up half of the group. Forty-five per 
cent are under 35 years. Thirteen per cent 
are 55 or older. 


Half of America’s unmarried women are 
in the labor force along with 27 per cent of 
all married women, About 25 per cent of 
all women workers have children under 18. 


Women’s earnings vary widely with oc- 
cupation, experience, locality and method of 
pay, along with other influences. In all oc- 
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cupations, however, women’s earnings aver- 
age less than men’s. 

Half of all women 25 and over have had 
nine or more years of schooling; over one 
tenth have had some college education. 
One third of all college students and one 
fourth of those receiving degrees in 1950 
were women, 

Forty-three states have laws limiting 
women’s working hours: In 24 states the 
maximum is an eight-hour day, 48-hour 
workweek or less. There are 19 states in 
which the employment of women at night 
is limited by law. Women are covered by 
minimum-wage laws in 26 states, and 13 
states have equal-pay laws. Six states pro- 
hibit employment of women immediately 
before and after childbirth. Employment of 
adult women in certain dangerous or in- 
jurious occupations is limited in 24 states. 


Labor Leaders Retire 


Long-time heads of AFL teamsters and 
carpenters retire to become presidents 
emeritus of their unions. 


Daniel J. Tobin, after 45 years as head 
of the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers 
of America (AFL), has retired from his 
post to take the position of president 
emeritus of the union. Dave Beck, Mr. 
Tobin’s former assistant and Pacific Coast 
leader of the teamsters, has taken over the 
reins of the organization. 


William L. Hutcheson, long the president 
of the United Brotherhood of Carpenters 
and Joiners of America (AFL), previously 
had turned over active leadership of that 
union to his son, M. A. Hutcheson. Mr. 
Hutcheson also was honored by being 
named president emeritus. 


Government Magazine 
Earns Encomium 


Monthly Labor Review awarded certifi- 
cate of excellence by American Insti- 
tute of Graphic Arts. 


Government publications are notoriously 
recondite in content, stilted in style and un- 
attractive in format. However, the Monthly 
Labor Review, a periodical published by the 
United States Department of Labor's 
Bureau of Labor Statistics, is an outstand- 
ing exception. The American Institute of 
Graphic Arts has announced that the maga- 


zine has been awarded its certificate of ex- 
cellence for the second time in three years. 
The distinction was won in competition 
with 600 entrants. About 100 publications, 
including the Review, received the certifi- 
cates. They were displayed at the insti- 
tute’s annual magazine show. 


The Review is the only government maga- 
zine ever to place in the contest. The 
specific recognition was for layout and de- 
sign. Professor Charles Pollock of Michigan 
State College designed the format of the 
publication. 


Reds Force Children to Work 


Slave labor conditions in Iron Curtain 
countries filter through into free world. 


Forced labor and other forms of involun- 
tary servitude are rampant in Iron Curtain 
countries according to the National Com- 
mittee for a Free Europe as reported by 
The Machinist. The following conditions were 
revealed in information which filtered across 
Communist borders: 


. Czechoslovakia—Skilled workers can be 
forced to work for up to three years at 
jobs in any industry where there is a short- 
age of workers. Workers also must give 
up the part of their wage payments they 
have been receiving in the form of the goods 
they help produce. 


Romania—Parents must turn their chil- 
dren over to the state when they reach 
14 years of age if there is a need for them. 
The Communists then put the boys and 
girls to work for three to four years. The 
labor shortage in Romania is growing. 


Poland—Two foundry workers were sen- 
tenced to four months in a labor camp re- 


cently for making a mistake in the stoking 


of a blast furnace. The men were branded 
“economic saboteurs” and had no right to 
appeal the sentence imposed on them by a 
commission of Communist party members. 


Latvia—Both men and women are com- 
pelled to work in heavy industry. This is 
the Communist version of equality between 
the sexes. The only exceptions to this 
brand of equality are made for expectant 
mothers. 


East Germany—In the Soviet zone ura- 
nium workers are forced to descend 300 feet 
into mines by wooden ladders. Often they 
mine ore in areas short of air and while 
standing in water. 
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The chart below shows the outflow of 
funds from labor organization members 
through the various echelons of union com- 
mand and outlines the services performed 
at various levels. The listings of services 
are by no means exhaustive nor necessarily 
confined to the levels shown. Many of the 
individual items could be expanded; for ex- 
ample, research and education could include 
compilation of economic data; preparation 
of manuals containing contract data; prep- 
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aration for presentation of union views to 
government bodies; and the like. An ex- 
ample of services that may overlap is in 
collective bargaining where negotiations on 
an industry- or company-wide basis may be 
led largely by international union negotia- 
tors with certain issues left for local bar- 
gaining. Factors such as degree of union 
centralization, size, revenues and industry 
problems affect the stress which unions 
place on various services. 


1. Organizing 


Etc. 


1. Collective bargaining 
2. Organizing 


6. Legal 

7. Union hall 

8. Community work 
Etc. 


UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF LABOR STATISTICS 


Collective bargaining including 
negotiations for benefit programs 
Strike assistance 

. Legislative and legal 

. Research and educotion 

Journals and publications 

. Administration of contract 

. Administration of benefit 

ond welfare programs 


\ 


3. Adjustment of grievances 
4. Administration of contract 
5. Administration of benefit 

and welfare programs 


. Legislative 
. Organizing 
Research and education 


. Jurisdictional problems 


. Legal 
Etc. 


1 
2 
3 
4. Publications 
5 
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FOUR LABOR MEN WIN HIGH OFFICES 
Martin P. Durkin, Secretary of Labor in the cabinet of 


President-Designate Eisenhower, will be the third union 
official elevated to that post in the 39 years since it was 
established. 


The 58-year-old Chicagoan began his working life in 1911 
aS an apprentice steamfitter. After serving overseas in 
World War I he became active in organized labor. An AFL 
pipefitters’ local named him business manager. 


From 1933 to 1941, Mr. Durkin was director of the 
Illinois Department of Labor. When designated Secretary 
of Labor last month, he was president of the United Asso- 
ciation of Journeymen and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States and Canada. 


George Meany is the new president of the American 
Federation of Labor succeeding the late William Green. 
He is 58. 


Like his predecessor he has been active in organized labor 
most of his adult life. He had been a local official of an 
AFL plumbers’ union when, in 1934, he was elected presi- 
dent of the New York State Federation of Labor. 


_ Since 1939 Mr. Meany has been secretary-treasurer of the 
AFL. He will serve as president until the end of 1953 but 
his re-election at the AFL convention to be held in St. Louis 
on September 21, 1953, is expected. 


William F. Schnitzler is secretary-treasurer of the Amer- 
ican Federation of Labor. He succeeds George Meany, who 
was elevated to the AFL presidency upon the death of 
William Green, 


Mr. Schnitzler was born in Newark, New Jersey. The 
early death of his father caused him to leave school at the 
age of 14 and go to work in a metal grinding shop. Later 
on he became an apprentice in the bakery industry. 

In 1924 he joined the Bakery and Confectionery Workers’ 
International Union of America. He rose steadily to posi- 
tions of increasing importance at the local and international 
levels of that union and was elected as its president in 1950. 


Mr. Schnitzler is 48 years old. 


Walter Reuther is the new president of the Congress of 
Industrial Organizations. He succeeds Philip Murray, who 
died in November. 

Born in Wheeling, West Virginia; on September 1, 1907, 
he quit school at age 15 to become an apprentice toolmaker. 
Later he completed his high school and college training at 
night, attending Wayne University. 

Mr. Reuther’s rapid rise in the labor movement began 
when he spearheaded the organization of auto workers in 
Detroit in 1935. He was elected president of the Interna- 
tional Union, United Automobile, Aircraft and Agricultural 
Implement Workers of America (CIO) in 1946. He will 
continue in that post. 
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New CIO Policy Protects 
Individual Union Members 


Convention resolution lists democratic 
principles governing rank and file. 


The individual member of a CIO union is 
the most important unit in the organiza- 
tion’s system, according to a policy declara- 
tion adopted by resolution at the recent 
national convention. A set of six fundamental 
rules for safeguarding the rights of each 
member was included in the resolution. 

The text of the resolution, as reported in 
the CIO News, is as follows: 

“The CIO is a federation of autonomous, 
independent trade unions. Each international 
union affiliated with the CIO exercises a 
final and unreviewable right to determine 
for itself its own internal organization and 
policy. Yet each of the international unions 
athliated with the CIO subscribes to certain 
basic principles, principles upon which the 
CIO was founded and which have made the 
CIO and its affiliated unions strong. 

“One of these principles, common to all 
CIO affiliates, is the principle that the ulti- 
mate responsibility in every union is to the 
individuals who constitute its membership. 
We are voluntary associations of individ- 
uals. We believe in united action for mutual 
aid and protection of our members, and we 
believe that it is necessary to build strong 
collective bargaining organizations in order 
that such united action may be achieved. 

“But we never forget that organization is 
not an end in itself but a means to an end. 
Our CIO unions were organized in order 
to secure benefits for the individual mem- 
bers of those unions, and they exist only for 
the advancement and protection of their 
members. Each CIO union has, independ- 
ently, formulated its own constitution, its 
laws, and its rules. But the governing law 
of each of these organizations, whatever 
its form, has embodied the provisions neces- 
sary to implement and effectuate the basic 
principles here set forth. 

“The most fundamental of the rules flow- 
ing from the basic democratic principles to 
which all CIO unions adhere are these: 

“(1) The power of the organization de- 
rives ultimately from its membership whose 
will, democratically expressed through es- 
tablished rules of the organization, is the 
final union authority. 

“(2) The right to join the organization 
and the right to receive the benefits pro- 
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vided by the organization is not denied to 
any eligible worker because of race, creed 
or color. 

“(3) Each member of the organization 
has not only the right, but the duty, to 
participate in the process of democratic 
self-government by which the will of the 
membership is formulated and expressed. 

“(4) No worker who becomes a member 
of the organization in accordance with its 
laws can be expelled, suspended, or denied 
the right to participate in its internal affairs 
except for violation of the established con- 
stitution, rules, laws, or by-laws of the 
organization. 

“(5) Any member of the organization 
who is charged with a violation of its con- 
stitution, rules, laws or by-laws is entitled 
to a fair hearing and trial of the charges 
against him. Union proceedings, of course, 
are not court proceedings. Formal repre- 
sentation by attorneys is neither necessary 
nor desirable, but the basic substance of 
fair procedure must be preserved. 

“Every member charged with violation of 
his organization’s constitution, rules, laws, 
or by-laws must be informed of the charge 
against him. He must be permitted to hear 
the evidence against him, and to present 
evidence of his own. The decision must be 
based upon the facts determined by the 
body designated to investigate and hear 
the charges. 

“(6) Every member found guilty of an 
offense against his organization by a local 
trial committee or a local union has the 
right to appea! to some higher body within 
the union having the power to correct any 
abuses of disciplinary power which may occur. 

“These, we believe, are fundamental prin- 
ciples of fair play and fair democratic trade 
unionism. Form is unimportant. The man- 
ner in which these principles are carried into 
operation necessarily wili vary in each or- 
ganization affiliated with the CIO. But 
each such affiliate has by its own independ- 
ent democratic process formulated detailed 
laws and rules designed to assure that the 
foregoing principles will in fact be honored 
in the day to day conduct of the affairs 
of the organization. 

“The CIO, too, has a role to play in this 
field. It cannot dictate policies to its affili- 
ated organizations. It need not—for they 
are all firmly dedicated to the principles 
herein set forth. 


“Recognizing fully the democratic right 
of each affilated national union to determine 
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and control its internal procedures, this 14th 
Constitutional Convention of the Congress 
of Industrial Organizations at the same 
time reiterates its belief in, and concern for, 
the democratic rights of the individual mem- 
bers of our trade unions. 


“In expressing this belief and concern, we 
voice confidence that each affiliated inter- 
national union subscribes fully, and will 
continue so to do in the future, to the basic 
principles of democratic trade unionism set 
forth in this statement of CIO policy. 
Through ever-vigilant protection of indi- 
vidual human rights, the unions affiliated 
with the CIO can best implement and 
strengthen our heritage of trust. 


“Loyal to our ideals of an always-improv- 
ing labor movement in America, we re- 
dedicate ourselves to the essential task of 
furthering economic opportunity, religious 
freedom, civil rights and democratic politi- 
cal participation in the affairs of our unions, 
the community, state and nation.” 


Is Labor Losing Ground? 


Bconomist says that ten years of pros- 
perity have hurt the bargaining power 
of workers. 


The recent decade of prosperity has weak- 
ened labor’s position as a bargaining force, 
according to Theodore Levitt, assistant pro- 
fessor of economics at the University of 
North Dakota, in an article in the January 
Indusirial and Labor Relations Review. 


“The current phase of American economic 
prosperity finds workers in an ‘unexpected 
dilemma’,” Levitt said. He explained that 
although the workers now find themselves 
with a higher standard of living than ever 
before, they have so financially committed 
themselves that any sustained strike “would 
result in economic ruin.” The reference to 
financial commitment was based upon in- 
stallment purchases of automobiles, refrig- 
erators, television sets and furniture as well 
as the long-term mortgage purchase of homes. 


The willingness of retailers to extend 
credit, banks to make loans and consumers 
to go into debt—encouraged by “elaborately 
beckoning newspaper, magazine and radio- 
television ads’ —has resulted in greatly 
augmented short- and long-term obligations, 
Levitt contended. 


“In the process they [workers] become 
increasingly more dependent upon continued 
uninterrupted flow of their weekly pay- 


checks,” the article pointed out. “The pros- 
pect of a strike of even two weeks duration 
can be frightening to a debt-burdened 
worker.” 

Because of heavy fixed-debt obligations, 
organized workers are now in a less favor- 
able position than they were before to 
assert their demands for higher wages by 
means of the strike, Levitt concluded. 


Safety Alert Sounded 
to Combat Injury Increase 


Manpower advisory committee issues 
recommendations calling for intensified 
safety program. 


An alarming rise in work injuries in 
American industry since the beginning of 
the Korean conflict has stimulated an in- 
crease in efforts to promote safety practices 
and education, The National Labor-Man- 
agement Manpower Policy Committee, com- 
posed of top-level labor and management 
representatives who serve as policy ad- 
visers On manpower to the Office of De- 
fense Mobilization, has issued a comprehensive 
policy statement urging management, labor, 
government and private safety groups to 
pool their activities in an intensified effert to 
reduce the toll of industrial injuries. 

The statement forecasts a continuing in- 
crease in on-the-job casualties “unless 
action is taken on 
a continuing basis” 
to eliminate their 
causes. The means 
to accomplish a re- 
duction in industrial 
injuries, the commit- 
tee said, already ex- 
ists in the use 
of available safety 
knowledge. 

Basing its recom- 
mendations on the 
fundamental respon- 
sibilities of employ- 
ers and workers and 
recognizing the ne- 
cessity for their co- 
operation with state and federal agencies 
and private safety groups, the committee 
outlined a series of concrete actions to be 
taken by each group, The recommendations 
are: 


That employers and workers intensify 
their efforts to achieve full cooperation in 
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preventing job disabilities. Genuine co- 
operation can be developed only when the 
safety responsibilities of management and 
labor are mutually recognized and accepted. 
To discharge these mutual responsibilities, 
it is recommended that a recognized syste- 
matic and continuing arrangement at the 
plant level be developed through which 
safety problems can be considered and solu- 
tions developed. 

Employers should recognize that safety 
is their legal and moral obligation and take 
the following steps to prevent job injuries: 

(1) Provide for a safety program and 
take positive steps to carry out, the pro- 
gram. 

(2) Make accident prevention a definite 
executive responsibility and assign a full- 
time safety director where practicable. 

(3) Investigate all accidents to prevent 
recurrence. 

(4) Keep and analyze accident records. 

(5) Provide safe plants, machinery, and 
equipment. 

(6) Place no new machinery or equip- 
ment in operation unless full attention has 
been paid to its safety. 

(7) Plan and arrange all processes and 
operations with careful attention to safety. 

(8) Maintain a system of inspection to 
discover correctible hazards. 

(9) Train 
supervisors. 


and maintain safety-minded 


(10) Train and stimulate employees to 
follow safe work methods and take an ac- 
tive interest-in the safety of themselves 
and their fellow workers. 

(11) Make a full report of accidents, as 
requested or required, to the appropriate 
state and/or federal departments adminis- 
tering industrial health and safety laws. 

Employees and unions should recognize 
that safety is their moral obligation and 
take the following steps to prevent job 
injuries: 

(1) Use all safeguards. 

(2) Study and carefuily 
rules and regulations. 


follow safety 

(3) Work actively on safety committees 
or other satety activities. 

(4) Follow the safe way of working on 
each job activity. 

(5) Watch out for the safety of fellow 
employees. 
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(6) Report all hazardous conditions 
promptly to the proper supervisor. 


(7) Promote accident prevention through 


publications, meetings, and educational 
courses. 
(8) Contribute ideas, suggestions, and 


recommendations for the improvement of 
safety. 

In applying these principles and apprais- 
ing safety performance, management and 
labor should, where appropriate, seek the 
services of the following groups: 

(1) National and community safety councils. 

(2) Insurance carriers, 

(3) American Society of Safety Engineers 
and other engineering Associations. 

(4) American Standards Association. 

(5) Employers’ associations. 

(6) Labor unions. 

(7) State and federal departments of labor. 

(8) State and federal public health services. 

(9) State and federal regulatory agencies. 

Further recommendations are: 

That appropriate agencies of the federal 
government, where they have legal safety 
responsibility in specific industries, review 
their activities in order to develop more 
effective safety programs within the scope 
of their authority. 

That states review their basic safety 
authority and codes, in order to establish 
sound minimum safety standards. 

Over the past years the quality and quan- 
tity of state safety services have greatly 
improved, but in many states they are still 
inadequate. In these latter states, inspec- 
tion services should be strengthened so that 
every establishment may be assured of as- 
sistance at regular intervals in maintaining 
sound accident-prevention programs. 

That defense contractors, in addition to 
those subject to the Walsh-Healey Act 
safety standards, should apply state safety 
standards where they exist as well as the 
voluntary standards of the American Stand- 
ards Association in their specifications for 
the design, construction, and lay-out of 
plant facilities as well as for mechanical 
safeguarding of machmery, tools, and equip- 
ment that may be installed or used. 

The government agencies should them- 
selves increase their efforts to promote 


safety measures within their own organiza- 
tions. 
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TAXES 


<The TAX MAGATING 


Law 


Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, iegal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 
... The editorial! policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year’s issues. Sample copy sent on request. 


Insurance Law Journal 


Each month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests 
of recent decisions, comments on pending legislation, 
rulings of state commissioners and attorneys general, 
and other timely features. It is edited exclusively 
for insurance law men, by insurance law men. 
Emphasis is on the insurance law fields of Life, 
Health and Accident, Fire and Casualty, Automobile, 
and Negligence. Issued monthly; subscription rate— 
$10 a year, including a handsome binder for perma- 
nently filing a year’s issues. Send for a sample copy. 
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A LOOK BACK 


—to January 23, 1920 


W HEN the nation’s coal miners 
went on strike in the winter of 1919-1920, the strike-induced 
coal shortages in Kansas had lowered home temperatures but 
had raised emotions to the boiling point. The Governor of 
Kansas directed a request to the state supreme court to ap- 
point a receiver for the coal mines clustered around Pittsburg, 
Kansas. The mines were taken over but the miners refused 
to work for the state. The Governor called for volunteers and 
over 10,000 irate citizens responded. Although miners and 
operators said it couldn’t be done, the mines were brought to 
full production and the triumphant Governor summoned the 
legislature to a special session on January 5, 1920. 


ly little more than a fortnight, the 
Industrial Relations Act was passed on January 23, 1920. The 
law established an industrial court of three judges and gave 
them jurisdiction over all stages in the manufacture and prepa- 
ration of food and clothing, the production of fuel, the trans- 
portation of these necessities and the operation of public utilities 
and common carriers under the theory that all were affected 
with the public interest. Suspension of operations by strike 
or lockout was made illegal and arbitration was made com- 
pulsory with the court given the power to change or amend 
a labor agreement. Strikers, union leaders and management, 
alike, could be punished for violations by fine and imprison- 
ment, or both. 


THe wage-fixing provision of the 
act was declared unconstitutional as violating the “due proc- 
ess’ clause of the Fourteenth Amendment by the United States 
Supreme Court in Wolff Packing Company v. Industrial Court, 
262 U. S. 522 (1923). The Court also found the scope of the 
law too broad, ruling that the application of the law to food 
production would be “running the public interest theory into 
the ground,” and it made a like decision concerning mining in 
Dorchy v. Kansas, 264 U.S. 286 (1923). 

The Kansas episode reveals that when emotions are high, 
hasty legislation may be produced that—constitutional or not 
—would have been much better averted. A less querulous 
bargaining attitude, by both labor and management, is more 
in the public interest and may well be the ounce of prevention 
that will be worth a whole pound of legislative “cure.” 
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